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UNIVERSITY OF MISSOURI

LAW SCHOOL FOUNDATION

When Ihe University of Missouri [Columbia] Law School Foundation was
established as a pro forma corporation on April 17, 1928, its slated purpose
was as follows: "The corporation Is formed for the purpose of promoting
and furthering legal education in the State of Missouri. It proposes to ac
complish Its objects by establishing an endowment and foundation for pro-
moling Ihe inleresi and welfare of the School of Law of the University of
Missouri [Columbia], and for aiding and extending the work and activities of
said School of Law."

Law School Foundation support of the Dean and Faculty of Law has been
of significant help in certain areas where public funds have been unavailable
or inadequate. The following are some of Ihe Foundation's programs.

Trftval Exp«ni« R«imbufS«m*nt. It Is ImpofUnt thtt as many law leachers as possible atlend
mo annual meeting of ihc Associallon of Amcfican Law Schools held oach year shortly aOcr
pirulinas day. Public ftinds have been available to cover only Iransporlation costs and often have
been inadequate iCt that, for some years the Foundation has p/ovided additional funds lo cower

lodging, and excess transportmion costs, and Jl,250 will be used for this purpose In
iy/3*74«

Sammy fjtvUy Fallowthipt. For loms year* (ho Foundation hat authorized Ihe expenditure
ot up lo >4,SOO lor up to live t900 summer faculty (ellowihipt, with no $lrlng» attached. Two
or three eta awarded in e typical summer, but with a larger faculty and no significant increase
in the summer school budget. It is expected that more members of the law faculty will be
awarded summer fellowttiips. The faculty member usually does legal research for law review
articles or books, or develops new or improved leaching maierialt. For example. Professor Grant
S. Nelson Is co-editor of the recently published and nationally recognized Van Kiecke, leavell
& Nelson, Cases and AAaterials on Equitable Remedies and Restilulion (2d ed. 1973), and a
Foundation summer fellowship helped give him the released lime he needed for this very
significant contribution lo legal scholarship.

Daan'f Dlscratianary Fund. For some years the Foundation has provided the Dean of the
School of law with a }750 discretionary fund which can be used for certain entertainmeiit ex
penses not reimbursable from public funds, or (or other purposes consistent with Foundation
obieclives.

F. I. Thompson jr. Faculty Achievemanl fond. In December 1972 F. I. Thompson Ir. fMVl of
Kansas City made a lubsUnlial gift of stock lo the University, the Incoma (and principal 61
discretion) 10 be used at tlie direction of the Foundation for a faculty achievement program. Tito
Foundation Trustees will determine lliis fall the particular program under which exceptional
faculty acliievetnenl is to bo encouraged, recognized, and rewarded.

In subsequent issues of the Missouri Law Review other law School Founda
tion programs will be described.

Mail your gift, large or small, to:

University of Missouri Law School Foundation
School of Law, Talo Hall
University of Miisourl—Columbia
Columbia, Mo. 65201
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THE MODERN CRIMINAL CODE FOR MISSOURI
(TENTATIVE DRAFT)—A CHALLENGE

FULFILLED AND THE CHALLENGE
PRESENTED

C. DaNFORTI!**

Let's have a rule

Which deals lo crimes an equal punishment:
Nor tortures with the horrid lash for faults
Worthy a birchen twig.

Hot. Sat. 1.3. 117-19.

The concept that the punishment should fit the crime is a simple
one shared by both the layman and the lawyer. The concept becomes
difficult in application, however, for it must be determined what acts
are to be proscribed and what the consequences are to be for cominitiing
tliem. Our notions of fair play and due process also require that al pro
scribed acts and the penalties for committing them be well-defined and
adequately publicized so as to provide notice to those who must regulate
their conduct accordingly. Yet. the criminal laws of Missouri somctiines
fail to define the prohibited acts in a readily comprehensible manner. What
is more, the overall statutory scheme of punishment is uneven. Occasional y.
the person acting immorally may be punished only if charged and con-
victed ofan offense enacted to regulate unsocial conduct of lesser or greater

•Editor's note: This issue went to press before the
finalized. Possibly, there will be minor vanaiions between the 1roposetl Code
as presented in diis symposium and the Proposed Code that is eventually . l•
proved by the committee. Three parts of the symposium.
offenses against the person, and offenses against public order will appear
future issue of the Missouri l^w Review. ti • ini;fl. nr> Vilr«

••Attorney General of Missouri; A.B. Princeton University. 1958, B.D. Yale
Divinity School. 19G3; LL.B. Yale University. 1963.
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importance. Too frequently, acts made criminal do not reflect present-day
thought.

Deficiencies in the criminal laws of Missouri are directly related to
the antique framework of those laws. Many of the present statutes arc
the same as, or slight variations of. those enacted in 1835, fourteen years
after Missouri achieved statehood. With few exceptions' there has been
little or no effort to improve the substantive criminal law in this state.
To be sure, the antique structure has been embellished from time to time
but, with the exceptions noted, only by ad hoc response to specific
problems. There has been no attempt systematically and comprehensively
to revamp the basic structure of the substantive law to promulgate an
integrated and understandable criminal code.

There is a compelling need, which has been seen for some time,'
for the enactment of a truly comprehensive and unified criminal code
for this state. That is not to say that the Missouri legislature should be
faulted for not having reworked the criminal laws into such a code. What
was clearly required to meet the need was a special project concentrating
the efforts of those particularly involved with the criminal law. The
Modern Criminal Code for Missouri (Final Draft 1973) was produced
in just such a n^nner.

In the Omnibus Crime Control and Safe Streets Act of 1968,® Con

gress established the Law Enforcement Assistance Administration (LEAA)<
and made federal funds available to the states for law enforcement pur
poses and related projects.® The Missouri Law Enforcement Assistance
Council (MLEAC)® was created to administer the allocated LEAA funds.
There is a lively competition among the various governmental bodies
involved in the criminal justice system—courts, police, correctional insti
tutions, juvenile services, and others—for these funds. The office of the
Attorney General of Missouri has also obtained LEA.A. funds for various
programs and purposes. Early in 1969, it was decided that this office would
submit a proposal to the MLEAC for a planning grant to fund a project
that had as its objective a thorough revision of the substantive criminal
laws of Missouri. The project was to be accomplished in two stages: the
first stage would entail study of existing laws and evaluation of needed

1. The exceptions include the Sealing Statute, §§ 560.I5G-.I6I, RSMo 1069;
the Mental Responsibility Law, §§ 5.52.010-.080. RSMo 1969; and the Drug
Regulations Law, §§ 195.010 .270, RSMo 1969.

2. That reform is needed is clearly indicated by the work of the American
Law Institute in its Model Penal Code, a work that is providing the basis for
substantive criminal law reform in several states. See Wcchsler, Codification of
Criminal Law in the United States: The Model Penal Code, 68 Colum. L. Rev.
1425 (I9G8).

3. -12 U.S.C. §§ 3701-95 (1970).
4. Id. § 3711 (a).
5. See generally Omnibus Crime Control and Safe Streets Act of 1968, 42

U.S.C. §§ 3701-95 (1970).
6. For basic information concerning the MLEAC, see Dep't. of CoMMUNrrv

Affairs, The Missouri State Covernmentai- Services Catai.oc 136-37 (1970).
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changes; the second would involve the drafting of a modern criminal
code. Although the difficulties that had beset revisers in other states were
recognized at that time,"' it was anticipated that Missouri revisers coul
use other state codes as examples so that the time required for the com
pletion of each stage would be approximately one year. 'Ihe
submitted with the proposal estimated expenditures at less than $20,00
including state contributions. As it turned out, the project has consuined
the energies of the revisers for roughly four years and a considerably
greater amount of money than originally anticipated.® ^

As proposed, the project was to be implemented by a committee that
would be representative of all phases of law enforcement: the judiciary,
police agencies, the prosecuting attorneys, defense attorneys, the Depart
ment of Corrections, the office of the Attorney General, and the legisla-
ture-at least one Democratic and one Republican legislator would be
appointed to the committee. That idea was followed in selecting the
original 13 members of the committee and necessary replacements. Two
yeans into the project, the committee had refined its work and procedures
to the point where it was felt desirable to increase its sue substantially.
The general principles and sentencing system that are common to the
entire code and supply a' uififying structure had been completed, so that
the risk of becoming mired in endless argument due to a greater number
of drafters had been reduced. Further, with an increased membership,
additional subcommittees could be created so that the many subjects to
be treated could be handled more quickly. , • u

At aie time of the proposal, although lirroly convinced that (he
substantive criminal law of Missouri had to be reformed, I was personally
awed by the amount of effort it would take to complete the projecu
Now that 1 have had the chance to see the committee in action and
review the minutes of its meetings, my awe is all the peater. Ju ge
Nonvin D. Houser. as chairman of the committee, had what must have
seemed a Herculean task in keeping the work flowing and not a lowing
the meetings to degenerate into futile argument. Those duties he per
formed with remarkable skill. The four reporters, all law sdiool professors
who served the committee and whose responsibilities included initial
drafting, received meager recompense for their labors. Surely, the enure
summers and leaves of absence from employment they spent on
and other committee work indicate a devotion to the project that money

7. For a discussion of the problems [if
code" also was basically derived from the
Neu, Bottles for Old Wine: Criminal Itevtsion tn Kansas, 16 Kan. L. ICev.

Roughly *28,000 was spent by the committee during J""
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could not buy. Tiiat devotion was obviously shared by the members of
the CDmmiiiee, who gave freely of their time and services. The things
to be said in praise of each of the drafters of the Missouri code are so
many that one tloes not know where to begin or end. Therefore, I will
but personally thank each of them for meeting tlic challenge witli an
unswerving vigor and for a job well done.

Nevertheless, the Missouri codc will be worthless tniless it is adopted
by the legislature. It is true that members of the legislatine served on
the drafting committee and, for iliat reason as well as because of the
code's obvious merits, one would hope that the chances of the code being
enacted are gieat. But with the support of all organizations involved in
the criminal justice system as well as other legal groups, the odds that
the code will meet the approval of the legislature become much more
favorable. So that is my challenge to you—to speak out in favor of the
code and elicit support for its enactmenL

TNTROnUCTrON TO A SYMPOSraT ON THE
PROPOSED NEW AND MODERN CRIMINAL CODE

FOR MISSOURI

Judge Norwin D. Houser*

I. The Old

A. In General

The basic criminal code of Missouri was enacted in 1835.' The exist
ing statutes imposing criminal penalties consist of what may be designated
loosely as "the code" (title XXXVllf, chapters 556-6'l, both inclusive, in
'J91 separate sections) plus literally hundreds of penalty sections in sj^ecial
statutes scatteretl through the four volumes of the official 1969 Missouri
Revised Statutes antl supplemental laws. The code contains many re
dundancies, inconsisiencies, and needless distinctions anrl refinements. The
language of many sections is insufficient to notify the citizen what conduct
is subject to criminal penalties, or to provide the courts with adequate
guidelines and standards. Missouri criminal law may fairly be characterized
as an accumulation of ad hoc responses to the conceived needs of the mo
ment, enacted at different limes by tlifferent legislatures without regard
to thedevelopment of a systematic, orderly, and consistent body of criminal
law.

•Commissioner of the Afissotiri Supreme Court; Clciivnian. Comiiiiticc for a
Modern Criminal Code; A.B. University of Missouri-Columbia, HJ29; LL.Il. Uni-
vcrsiiy of Missouri-Columbia, 1931.

I. RiiMo 183!), at 105.
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B. Penalties

Penalties in the current Missouri criminal law reflect the scars of ad hoc
development. Some penalties are disproportionate to tlie seriousness of the
offense; some are too severe, while others are too lenient. Wherj, at yar.o.is
sessions, the legislature created new crimes or brought new fields of human
activity under expanding governmental control, the legislators gave liitle
consideration to the severity of the pen:iliies prescribed for the new of
fenses in comparison with the penalties imposed for other offenses of like
gravity. Consequently, penalties for similar offenses sometimes vary greatly.
For instance, willfully setting fire to any woods or to crops of another
whereby any damage is done is a graded felony with a maximum penalty
of 5years' imprisoiunent in the penitentiary.^ whereas willfully sottmg lire
on any woodlot. forest, or growing vegetation on the buds of another is a
misdemeanor with a maximum penalty of 1year in jail.'

The penalties for some nonviolent, nondangerous crimes involving
property damage or loss are gieater than those for serious crimes against
persons. Thus, stealing adomestic fowl in the nighttime from the messuage
of another or stealing a dog, goat, or hog (regardless of value) rames a
maximum penalty of 10 year^ in the penitentiary.^ wl^ereas assault with
intent to kill or to do great bodily harm without malice aforethought or
with intent to commit robbery, rape, or some other oflense. is punishable
by imprisonment not exceeding 5yean.®

C. Mens Rea

The present criminal law, much of which is written in archaic 19th-
century legalese. is a patchwork of definitions, proscriptions, and sanctions.
Numerous terms are used to describe the required culpable mental states
or "mens rea." The meaning of these terms may vary from crime to crime.
The existing code proscribes acts done corruptly: deliberately: falsely;
feloniously; fraudulently; intentionally; knowingly; knowuigly and will
fully; maliciously; negligently; on purpose and of malice aforethought; pre-
meditatedly; unlawfully; willfully, willfuly and corruptly: willfully and
maliciously; willfully and maliciously or cruelly: willfully, maliciously or
contemptuously: willfully or negligently: wrongfully; and wrongfidly and
neeligently. Rarely do the statutes define these vague adverbs; instead,
literally dozens of judicial decisions have been required to construe and de
fine them Many statutes fail to mention any culpable state of mind neces
sary for conviction, without making clear that the mere performance or
nonperformance of the act in question is criminal regardless of the actors
state of mind."

2. § 5G0.590, RSMo 19fi9. Unless otherwise indicated, all section citations
hereinafter refer to Missouri Revised iiiaiutes, 19(39. ^

3. § 5fi0.580.
4. § 5f)0.16l.
5 5 559.190.
g! ice, (bigamy): § 563,220 (incest).
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D. Obsolete Provisions

Criminal prohibitions relating to a bygone age remain on the books.
Section 565.420 makes it a misdemeanor for tlie driver of a stage, coach,
wagon, omnibus, or hack to be intoxicated to such a degree as to endanger
the safety of any person therein. (Evidently it was not considered offen
sive for a hack driver to be intoxicated short of that degree). Section 56'!.330
requires thai from November through March every electric streetcar shall
be provided, at the front end, with a screen that shall protect the driver,
motorman, and gripman from wind and storm. Section 563.320 proliibits the
keeping of a male horse or jack for leasing or serving marcs within 300
yards of any school house, college, or church. Section 563.410 provides
penalties for playing cards for money, thereby criminalizing innocent social
cardplaying for small stakes.

II. The New

A. In General

For some time the criminal law of Missouri has needed comprehensive
revision.^ After four years of work the Committee for a Motlcrn Criminal
Code has completed a tentative final draft of a proposed new and modern
criminal code for Missouri.

Early in its work the committee decided not merely to patch up the
existing code piecemeal, but rather to draft an entirely new and modern
criminal code, retaining the good of existing laws, ntodifying or rewriting
provisions susceptible of improvement, deleting undesirable or antiquateil
provisions, and a<lding new provisions consiilered necessary and proper for
the protection of the public and the intelligent application of the criminal
law to the individual. In the process, the committee has considered the
existing criminal laws of this state, the Model Penal Code, the modern
criminal codes lately enacted by or proposed in a number of the states, and
the Proposed Federal Criminal Code.

The work product of the committee will be proposed as a new Title
XXXVIII, in 23 chapters, consisting of only 238 sections. The hundreds of
special statutes imposing criminal penalties presently scattered throughout
the revised statutes will not be lifted from their present locations and col-
lectefl as a special chapter under Title XXXVIIT. They will remain where
now found. In the interest of uniformity and essential justice, however,
these offenses outside the code are assigned classifications; persons convicted
of such offenses will be subject to the dispositions authorized by the code.

In many instances, the Proposed Code consolidates similar offenses. The
35 sections of the present code relating to gambling have been reduced to
12.® The proposed section on aiding escape from confinement combines six

7. See ilunvakl, Criminal Law in Missouri—The Need for Revisioti, 2b Mo.
L. lUv. 521 (1963).

8. Prop. New Mo. Cr!m. Code §§ 17.fll0-.l20 (1973).
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present sections and replaces six otliers.» and broadens the coverage on this
crime. The proposed sections on official misconduct'*" replace 18 present
sections, now scattered throughout the code. Many existing sections have
been rewritten to clarify meaning. Definitions have been mcluded that
sharpen and add certitude. In some cases the scope of crimes has been
broadened, or entirely new criminal offenses createtl. to meet the needs of
society under modern conditions.

The Proposed Code is written in broader, more comprehensive
language than is the old. It undertakes to define specific offenses in \in-
derstandable. everyday English. Obsolete language such as "carnally knows."
"ravishes," and "premeditatedly" is dropped. Technical language is avoided.
Where special tenns are necessary, they are given a definite lepl meaning
couche<l in layman's language. Unnecessary verbosity is eliminated. Con
cise language has been the committee's goal.

B. Penalties

The Proposed Code corrects many of the inequities and excesses
of the existing criminal law by adopting a system of classification that
separates crimes into sentencing categories, with an uncomplicated range
of penalties assigned to each category. Each offense is graded according to
its seriousness and placed in one of the categories, thus reducing the num-
ber of different penalties, lessening the possibility of inconsistent penal
ties, and providing a more logical and humane system of criminal justice.

The Proposed Code relieves juries of the responsibility of fixing the
punishment: it vests that power exclusively in the trial judge. The proposal
to let the judge fix the punishment is calculated to result in more uni
formity in sentencing, to enable the sentencing authority to obtain com
plete background information on the convict so that the punishment may
be better tailored to fit the crime, and to serve the best interests of the
commimity and the individual if rehabilitation is in piospect.

The committee is not recommending one way or the other on the
controversial issue of the death penalty. The committee, however, has
prepared a draft providing for the death penalty in certain cases; one
which the committee believes meets the constitutional requirements of
Furvinn v. Georgia.^^ It imposes the death penalty mandatorily where the
defendant is guilty of capital murder (which can result only from an in
tentional killing), is over seventeen years of age, and one or more of the
following factors is charged and proved: the defendant procured die
commission of the murder by payment or promise of payment of anything
of pecuniary value; the defendant by his own act committed the murder
as consideration for the receipt of anything of pecuniary value; the de
fendant by his own act committed the murder during the commission or
attempted commission of arson, rape, sodomy, robbery, burglary in the

9. Prch'. New Mo. Grim. Code § 20.210 (1973).
10 Proi». New Mo. Chim. Code §§ 2D.320, 21.040 (1973).
n" 108 U.S. 238 (1972).
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first degree, kidnapping, or escape from custody or confinement; for tlie
purpose of preventing identification or apprehension of the defendant
or another as a participant in the felony being committed or attempted;
the defendant by his own act committed the murder for the purpose of
preventing the victim from giving testimony; the defendant by his own
act committed the murder while serving a term of imprisonment of more
than ten years or for life.

C. Mem Rea

The new code requires that criminal liability be based on conduct
that includes a vohintary act or the omission to perform an act, thus stat
ing the accepted proposition that an "act" is an essential component of
criminal liability. For an accused to be guilty of an offense he must have
acted with (1) purpose, (2) knowledge, (3) recklessness, or (4) criminal
negligence,*^ unle.ss the offense is an infraction (a minor offense, newly
created) or the legislative intent to dispense with a mens rea requirement is
clear." Each of the four culpable mental states is carefully defined and its
application specifically delimited.'* These four basic mental states cover
most of those needed as well as most of those now described by the wide
variety of terras employed in the existing statutes. Under the Proposed Code
it will be easy to ascertain what culpable mental state, if any, is an element
of a given offense. The necessity for extensive judicial interpretation of
statutory language prescribing the mens rea will be minimized if not
entirely eliminated.

D, The Personnel

The Committee for a Modern Criminal Code as constituted in Octo

ber, 1969, consisted of the following persons: Chairman, Judge Norwin D.
Houser; Vice-Chairman, Hon. Donald J. Murphy, Judge of the Circuit
Court of Jackson County; Senator Donald L. Manford; Senator Ronald
L. Somerville (now Judge of the Missouri Court of Appeals and a con
tinuing member); Representatives George E. Murray and James E. Spain;
Prosecuting Attorneys Frank Conley and Byron L. Kinder (now Judges of
the Circuit Court and continuing members); Prosecuting Attorneys Gene
McNary, James Millan and John Crow; Professor Joseph Simeone (now
Judge of the Missouri Court of Appeals and a continuing member); Hon.
Orville Richardson (now Judge of the Circuit Court and a continuing
member); Hon. Norman S. London (a practicing attorney in St. Louis),
and Hon. Manford Maier (Attorney for the Kansas City Board of Police
Commissioners). During the first three years of the committee's existence
the following members were obliged to resign for various reasons: Senator
Manford, Representative Spain and Mr. Crow. In the Fall of 1971, At
torney General John C. Danforth appointed the following new members to

12. Prop. New Mo. Crim. Code §§ 7.020-.0'10. Comment (1973).
13. Prop. New Mo. Crim. Code §§ 7.0G0-.070 (1973) defines these terms and

explains their application.
H. See text accompanying note 12 supra.
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the committee: Hon. Theodore McMillan (now Missouri Court of Ap
peals Judge); Hon. Frank Cottey. Circuit Judge for the First Judicial
Circuit (since resigned); Senator Ike Skelton; Senator Paul L. Bradshaw;
Representative Harold Holliday; Representative Robert O. Snyder; Repre
sentative Harold L. Volkmer; Jackson County Judge Harry Wiggins (now
General Counsel ofthe Public Service Commission); Assistant Attorney Gen
eral Gene Voights; Prosecuting Attorney Harold Barrick (since resigne ).
Prosecuting Attorney David Dalton; Hon. Curt Vogel and Hon. Raymond
R. Roberts, practicing attorneys in Perryville and Farmington, respectively.
Messrs. Frank Kaveney and D. Brook Bartlett have made contributions to
the effort.

The committee has been assisted by four reporters: Professors Edward
Hunvald, Jr., and Gary Anderson, of the School of Law at Missouri Uni
versity-Columbia, and Professors Gene Schultz and Alan G. Kimbrell. ol
the law faculty of St. Louis University. Research has been conducted by
law students under the direction of the reporters.

E. The Modus Ojierandi

The work of die committee has been accomplished in the following
fashion. Subcommittees" were assigned specific topics. A reporter was as
signed to each subcommittee. After reviewing existing Missouri swtutes,
reading all available literature on the subject, consulting and reviewing the
Model Penal Code, modem criminal codes lately enacted or proposed in
sister states, and the Proposed Federal Criminal Code, the reporter pre
pared aproposed draft on the assigned subject. The subcommittee studied
the proposal, met with the reporter and accepted, rejected, or revised the
text, and made its recommendations to the full committee, which in turn
accepted, rejected, or revised the product of the subcommittee. The whole
Committee, meeting in approximately monthly sessions, sometimes con
sidered as many as four or five drafts before finally adopting a tentative
final draft. The committee secretary, Gary Anderson, prepared extensive
minutes of each meeting of the full committee to assist reporters in re
drafting and to provide the General Assembly and courts with the under
lying committee action on various sections of the Proposed Code. The
reportei-s prepared extensive comments following sections of the text, re
citing the history and explaining the source and reasons underlying the
text as written. After the Proposed Code was prepared in tentative final
draft form it was thoroughly reviewed in several sessions of the whole
committee, which made appropriate changes and approved the final draft.

F. Presentation to the General Assembly
Thefinal draft was ordered published for distribution to the judiciary,

the bar, and interested organizations and groups for review and criticism.
After the committee makes all changes deemed -advantageous, the final
draft will be incorporated in a bill for presentation to the 87th Session of
the Missouri General Assembly.
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The commiuee has wrought a valuable restructuring and rewriting ot
the criminal code of Missouri. Enactment by the General Assembly will
give to (he courts, prosecuting attorneys, defense counsel, and law enforce-
ment agencies a more practical, enlightened, understandable, and en
forceable body of criminal law with which to work. It is said that the
largest room in ihe world is the room for improvement: as the Proposed
Code is submitted to the judiciary, the bar, and the public for examination
the committee welcomes constructive criticism and suggestions for im
provement to the end that the bill finally adopted by the General Assembly
will reflect the best system of criminal laws of all the States.'®

15. The following states have recently enacted modem criminal coclcs: Colo
rado (1972), Connecticut (1971). Georgia (19G9), Idaho (1072), Illinois (]yf)2).
Kansas (1970), Kenmcky (effective lO?-!). Louisiana (1912). Minnesota (l'J63).
New Mexico (1963), New York (1967), Oregon (1971), and Wiscoiuin (1956).

( (

SEXUAL OFFENSES UNDER THE PROPOSED
MISSOURI CRIMINAL CODE

ORVtLi.E Richardson*

1. Introduction

The present Missouri law as to sexual offenses is partly statutory,
mostly decisional, and entirely in need of revision and reform. The statutes
are scatteretl instead of brought together in one comprehensive, coherent, ,
and consistent code of conduct. Many have not been altered in any
essential detail since first enacted almost a century and a half ago.' Thus,
diL-y reflect none of the iremendous_changes dig^haye_taken._p.{aC{LJn_
sexual mores, attitudes, and behavior since then. Since Missouri entered
the Union we have vastly increased our store of knowledge about sexual
conduct and methods of dealing with offenders. Sexual psychopatj^laws
are society's only attempt to utilize that knowledge for the purpose of
tFeatinglex'offen'dei^i^^'aml thahy psychiatrists and criminologists agree

'tliaflucfT'lawrifa've beeiTinisefable failures.

Those sex cfiihe statutes that are obsolete_and-sddQm_usctLby.pCQ5Cak—
tors should be scrapped. Most of them abound with archaisms, euphemisms
and emotionally charged ^vords such as "ravish," "carna} .knowledge,"...
"defile," "debauch," "concubinage," and "abominable and detestable crime
against nature." Some statutes are so incomplete or uncertain as to be
subject to serious constitutional objections on void-for-vagucness grounds.
Others may be invalid insofar as they overreach any permissible legislative
mark or penalize conduct wholly incapable of equal enforcement. Although
some—definiteness and limitation has becn_att3ined_ through judicial
construction, the law ought to be readily found iri statute books; finding
it ought not require laborious sifting through mounds of moldering
buckram.

•Wasliington University, A.D. 1929, M.A. 1930, J.D. 1933. Circuit Judge.
St. Louis County, ^(isbon^i.

1. "The details of our current law of sexual offenses were worked out in
the late midille ages, and since shortly after this country had been settled, the
law of sexual offenses underwent vinually no further cliange. except as to pro
cedural details and punishments." G. MuEi.t.ER, LtCAU Uecui.ations of Sexual
Conduct 1G (11)61). The major sex offenses were pnnisliable in ecclesiastical
courts because crime was equated with sin. Id. Many such laws hecamc unen
forceable for lack of popular support. They have not been changed by the
legislature in many states because •—

tlie good people . . . speaking through their legislatures, are as yet
unwilling to grant sexual liberties to their neighbors which, at least
according to Dr. Kinscy, they allow themselves. —'

Only an intellectually numb person can still maintain thai the criminal
law, with the traditional means at its comtnand, can enforce the sexual
standard which it endorses. It cannot, and we must face die fact.

Id. at 17.
2. See §§ 202.700-.770, RSMo 1969. See generally B. I^arpman, Tue Sexual

Offenher ani> His Ot'FENSEs (lOB-l); Slotigh & Schwiun, The Sexual l')ycho{)alh,
19 U.K.C.L, lUv. 131 (1951).

(371)
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Bm all of these deficiencies could coniinue to be wearily worrieil willi
as (hey have been for decatles. We could go on forever talking in hushed,
shocked tones about "lurking sex fiends." joking about the gay set, and
increasing the "age of conscnt" in the blind belief tliat we are propping
forbidden fruit higher away from our children. Wc coukl keep biking
penalties higher upon tlie sodden supposition that longer isolation of
the few offentiers wlio are caught, convicted, and incarcerated will either
reform them or deter others.

The fundamental inadequacy of the Missouri law of sex offenses
is the monolithic charactcr of the major crimes of rape, sodomy, and chihl
molestation, all of wliicli carry extremely severe punishment.' What is

""needed is a splitting of these offenses into a number of separate crimes
according tojogical differentiating facmrs_iliat_perTnii_aiipropriate.gratling
of ilie penalties. As~ilier"liiw now'stands, it is unjust to the individual
offender, and only the legislature can remedy that injustice. Moreover,
current law fails to serve the best interests of society. I here js no (leterrence.
and no reliabiiit-itipn. Those few who are punished arc dedt with cruelly,
to the satisfaction of no one except a shrinking frenetic fringe of maniacal
moralists^ —'

Sn luijust law will not be enforced. The public is loath to report,
police to arrest, prosecutors to [)ursue, jurors to convict, and ju^lges to
sentence offenders. One reason is that the statutory definitions of these
crimcs and their heavy punishment make no_allowance foHnjioccn.Liiueiu,
consent. ages_of majurity_a£_t!iscmgui^t4:cLfrQm.a-singk,"agC..yI. conscnt."
mistake as to the age of tl^victinit_^Jinmaturuy,pf ih^uccusetl.

Unenforceable and unenforced laws lead to disrcspcct for law in
general. Vicious side effects develop, including blackmail, commercialized
vice, police corruption, and brazen law violation. Uneven and discrimi
natory enforcement follows. The sex .dfiYiateJs_driyen_undcrgrQiiiid and
into hottses of male and female prostitution. .Ti»e few %yho are caught are
branUed^bs "rapists" or "sodoniists" and sent away to prison to enjoy their
pci'ygrsiQnS-3Yith._oO.<crs deprived of lieterosexual^ outlets. _The many who
escape prosecution lead iiiieasyJij^es_oMMrj_evasion,_a!i^guilt.

' '""Tire lVo7io?cd"TvYis7orm'Crimiital Code< offers only a purlial solution,
and one within the grasp only of the legislature.® The larger part of

3. See § 559.2G0. RSMo 1969 (rape); §§ 5f>3.230 (sodomy) t .160 (child
molesiaiioii), RSMo 19<19.

4. The Proposed New Missouri Criminal Code [hereinafter referred to as
the Proposed Code] was tlraftetl over a period of four years and completed in the
late suiiiiiicr of 1973 by the Cominiltee for a Motlcrn Criminal Co<le [liereiiiafier
referred to as the committee] whose compojiiion and work in general ami in
certainspecific areas is dcscriLcd tlsewticre iii iliis symposiiun.

5. Tlie task is "primarily and jaroperly the job of legislators, not judges."
Rodell. Our Unlovable Sex Laws, Tkans Aciion. May 1965. at 36. 38. Missouri's
sodomy siaiutfj_ini'endcd.oiily-oncc-siiicc-eni!ciedji»_1825, is a remarkable example
of an iiiajlequate dcfinitioii by judicial decision lieUI consiiiiiiicmally certain be
cause of what tlie courts have addeil lo it over a century anti a half. State v. Craw
ford, 478 S.VV.2d 311 (Mo. 1972).
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needed refonn must come through education, accuhuration of offenders,
the application of medical and social sciences to the problem, and, more
than anydiing else. m^c^ndcrstanding and tolerance of all of the diverse
minorities that niakc iip our society.

n. METtlODOLOCy AND CeNF.RA!. ARRANGEMENT

Chapter II of the Proposed Code, entitled "Sexual Offenses." is a
part of article IV. which also includes crimes against ptiblic decency anil
the family. It defines and deals with offenses involving four types of sexua
conduct: sexual intercourse (rape and related offenses); deviate sexual
intercourse (sodomy and related offenses): sexual abuse (tourhmg lor
tlie purpose of arousing or gratifying sextial tlesire); and indecent exposure.
Other sex-relateil offenses are covered elsewhere in the Proposed Code im-
der more appropriate classifications of the interests sought to be protected.
For example, bigamy, incest, and endangering the welfare of a child (now
"contributing to the delinquency of aminor") are basically offenses against
the fajpily and are^so classified in the Proposed Code.

/file committee,.adhered as closely as it could to us avowed policy
of cmiumnizihY onTy a very siibstantial number of
Missourians today consider'either to endanger or harm significant, legally

'prot^ted individual and social interests. In the field of sexual offenses,
as in a few other areas, special protection was extended to those incapable
of mature judgment or so incapacitated_.as..tP-.^e..incapab!e of making
decisions for themselves. The committee .did_not.undertakc.,,to
moral code." It sought and fotintl valid_secul.ar.aiins-.in-sui)|)0rt.-0f--its

(
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G. The authors of the Model Penal Code said_of i!>eii^scinjna)j;[fori^
The Code docs not attempt to use the power of the state to enforce
purely moral or religious standards. Wc .lecm it n.appropnaie for the
government to atiempi to control behavior that has no snbst.intin sv
nificaiice except as to the morality of the actor. Sucli matters arc best
to relieious. educational and other social mnucnces. Apart from tl»c cpies-
lion of constiiutionality which might be raised against legislation ayownlly
cominandinir adherence to a particular religions or moral tenet, it nnist
be recognized, as a practical matter, that in a heteroKcncous co.mnniu y
such as ours, differem itulivithials and groups have widely diveigciit viuvs j
of die seriousness of various moral derdictions.

Moukl I*£NAI. Code § 207.1. Commeiu hj, ' f
,,oini represents only one side of the^-lOiOon^^
.roper relatioil-Of law to_morals^n!e debate began in tlie IW. cc.uuiy witliIlie trcatfses of i:Mn.L. On Liuektv (1850) and STEi.nEN, Ln«EHTV. KQ^

1-KATERNiTV (2d cd. 1874). It was re-stum.la.ed
IIOMOSEXUAt. OKKENStS ANO Pl.OS llTUl ION. Rt;rOUT. CMON. f
Sir Patrick Hevlin replied in his lecture ou ll.e
later nublisbed in book form under that name in 1965. P. IHvi.in, 1in. LNVOKct
MtNT OF Mqrau (19C5). Ilis principle opponeni for a while was Professor llait.w^^took !hr;fbet.aS vieJ ul U U. Hakt, Lmv. l.u.j.v Mou.urv
(1963); Hart, Social Solidarity aud the hniotcemenl o Y/if-g:;
lUv. I (1967). See also, II. Packkk. Tiir Limits ok the Uiminai.
N. Mohkis t C. Hawkins, rut ^
(1970): Dworkin. Lord Devlin ond the hnlorceme,U of '̂"7'/' ^
(10G6); Ilenkin, Murah aud the Comtitutum: Jhe Sin of Obscejiity. 03 C.olum.
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decisions to criminalize some "crimes witliout victims," such as gambling,
prostitution, mnrijuana use, obscenity, and consensual adult sodomy, even
though religious and moral tenets were undoubtedly served coincidcntallj '̂

Like all of the Proposed Code, chapter 15 was drafted upon the basi^
assumption that by identifying and defining socially intolerable conduct and
subjecting it to legally enforceable sanctions, all interests of society would
be promoted. Three questions are presented; ihey need not be answered
in a particular order. First, what conduct is socially intolerable in Mis
souri today?® Second, of such conduct, which should be criminalized rather

L. 3S)J (19f)3); Junker. Crimirialiuilion attd Crimitiogejieiis, 19 U.C.L.A.L.
Rev. 697 (1972); Kailisli, More on OnfTcrimitialualion: /) Hcply lo I'rolessor
Junker. 19 U.C I A.I.. Rkv. 719 (1972): Kndisli, Th,: Crhis of Ov^rcrhnimiliJuiou,

and the Limits of Law. 81 Yale1..J. 837 (1972); Rostow, The EnfoTceuie.nl of Morals, 19(j0 Camuriim;!- L.I. 17-1;
Sariorins. Fhe Eiilotcemenl o/ Morality. 81 Vale L.J. 891 (1972); Scliwariz,
Mornis Offenses a>if/ the Model Penal Code, 63 Coi.unc. L. Rev. 6C9 (1903);
Skoliiick, C.Timinaliialton and Criminogenejis: A Rehly (o Professor Junker I'i
U.C.L.A.L. Rev. ?16 (1972); Skolnick, Coercion to J'irhic; The Enforcevtent ol
Morals. 41 S. Cal. L. Rkv. 588 (1968).

All argumcnis seem to weigh most heavily against tlic legal enforcement of
morality. The MilMlart-Packer-.Skoinik-MoiTis forces may invoke consiiiutional
objections that die En^jlish Lord Devlin did not need to face. See, for example,
the analogous reasoning (hat might be developed from the abortion case of Roe
V. Wade, 410 U.S. 113 (1973) and the matiy decisions it cites involving privacv
and other constitutional rights.

What may not have been apparent to the Model Penal Code's reporters in
1955 is that although law was originally called upon to define and punish only
clearly anti-social and dangerous conduct, it is now required to take over many
of the social coiurols formerly exercised by churches, schools, Litnilics. and other
^cial institutions because tlieir control has waned and becomc increasingly
ineffective. R. Perkins, Criminal Law 4 (2d ed. 1969). None of these institutions
seems any longer able to affcct the changing morality (or immorality) of our
times, the wliiie-collar crimes and all of the rest, including new attitudes of
permissiveness about sexual freedom.

7. No one can win the argument when pitched on the plane of morals;
the trick is to find secular benefits that will support one side or the other. Thus,
those opposed to "crimes without victims" argue the practical problems stem
ming from laws against gambling, drunkenness, prostitution, etc. Olivicri fc
Finkelstein, Report on "yictimless Crime" in New York Stale, 18 N.Y.L. Forum
77 (1972). See also note 51 and accompanying text infra, dealing with consensual
atluU sodomy, The commiuec took the view ihac in a ileinocracy die niniQrilv
has a right within constitu'^nal bmiiri6~t^l:T~rrry"'lawr"whc"tfier""cn"for"ceabIe
or not^if i^does notiimg _more than"c^pr^s'societyV values: "Some- of these

•matters were toiTcrcU'imon in a symposnnn 6n~ tire'Tiilbdel Penal Code. See
Henkin, supra note 6; Schwartz, supra nole CT'The commiitee's vici^lia'^ COUId
proposc_latfi_il£fensil)lc for secular reasons^evcli Tf the "Vo'iiumrnify's moral or
rehg^ous beliefs J'app£ned_io a~grcels_p\7r ^ rccito<Lby

T>ne onff'e paftiCipiiifis m M'Symposium on Mbro?i/y, 3-1 Am. Scuoi^k 3-17. 360 ~
(S. 1965):

[There was) the young lady named Wilde
Who kept herself tpiite undefiled

Through thinking of Jesus
And social diseases

And the dangers of having a child.
8. Conduct "socially intolerable" varies from social culture to social culture,

from time to time, and from place to place; it even varies within a particular
state according to social, racial, economic, and other structures. "In many states.

(
1973] SYMPOSIUM-PROPOSED CRIMINAL CODE 375

than left to nonlegal social controls?® Third, what legal sanctions should
be imposed?'" Thus, to consider what appears to be the most critical
example, is consensual sodomy between adults not married to one another
socially intolerable in Missouri totlay? If so. should its practice be inade
a crime? If so, what punishment or other methods of dealing with the
crime should be adopted where violations occur?"

all sexual behavior (including fornication and in some places solitary masturba
tion by an adult) is illegal except for face-to-face inicrcourse with one's spouse."
SlovenKO 8: Phillips. Psychosexiiality and the Criminal Law, 15 Vanu. L. Rev.
797. 799 (1962). but neither our criminal laws nor our publicly-voiced moral
codes as to impermissible conduct are obeyed by a substantial segmecu of society.
Kiiisev reported in 1918 as to males and inJ953 as to females that^about. oiieJialf
of all married males and abou^one-tjiiafty of a|l_maineti_fciliales-commit-at
least"irne'adulierotiVVct."and"biie wt'or<.'Yery.siy.Jenia{es_w did iiot_do so a^
least wairred~lo~or~consl^red it. A. Xinsev, W. Pomerov & C. MAiitiN, Sexual

nirEiiAVuJR""ii^"THTTru'KiAN "KfALE''58i) (1918) [hereinafter cited as Kinsev, Human
Male]; A. Kinsey, W. Pomerov, C. Martin 8: ?. Geduard, Sexuai. Heiiavior in
THE Human Female *116, 419-20 (1953) [hereinafter cited as Kinsey, Human Fe-
NlALE].(There is a high incidence of premarital sex (fornication) in the United

I States, even though it is prohibited, at least when indulged in "openly and
notoriously," in all but about 10 stales including Missouri. Id. at 801. "The
president of a mid-western university recently remarked that three things are
essential for a happy and alerC university: parking for the faculty, athletics for
the alumni, and. most important, sex for the students." Id. m 799 ii.O. It is
estimated tliat there are about 2,600,000 men and_!j-ip0'000 woinen \yho are.
exclusively liomoscxual_in ^he Unii"e""d Statcs^_NAT!9NAL iNbTjTyTK^ Mental
HEACrrt7"nNAL'R"Ei*6RT^~OF'TiiE'TA'sK Force on 1Iomosexuality 1 (1969); TIme,
Oct. 31. 19lj9r at 5C. Sotnc_5^pe^r"ceiit of all "males haVe had some IminosexuhJ^con:.
tact by age 55. KiNSEY/TI^iANTSJ'S'̂ fi. 050-51. Thfs' means" tli'at almost everyone in
the"Uiii'tcd'States'cb'uld at one tim^or anothcrjjuringJnsJikJiaYt.U??') -
of a felony for a sexual offense or. at lirastrthai. everyone has violated his avowed
moraj code. "Not one iti a'million stich episodes is likely to be discovered, none

"lli'ahuntired million prosecuted." Rodell, Utir Unlovable Sex Laws, 1rans-Action,
May 1965. at 3G.

9. There are many reasons why some "socially intolerable conduct" should
not be criminalized, and. surprising enough, one is criminogenesis. Rose, Law_^
and lite Causation of Social Problems, 16 Soc. Prob. 33 (1968). 1-abeling a person
as a "homo" or criminal sodomist will not only affect his future conduct and
condition in life but will open up other disturbing public problems of black
mail, police corruption, and efficiency in criminal law enforcement and process
ing. Smith k Pollack, Less, Not More: Police. Courts, Prisons, Feu. Phob., Sept.
1972, at 12; see note 6 supra and authorities therein cited.

10. This is the most important (juestion of all: what to do with the offenders.
There are some who doubt the efficacy of placing a habitual sexual pervert in
prison in the company of others of the same sex who are similarly inclined and
liave no other sexual outlet except rnasttirbation. Fisher, The Sex Offender Pro
visions of the Proposed New Matylattd Ciiminal Code, 30 Mu. L. Rev. 91, 93
(1970).

11. One is reminded of the multiple considerations affecting the decision
in Roe v. Wade, -HO U.S. 113 (1973) involving abortion statutes. Much of any
code of sexual offenses is an "inevitable fusion of secular law and religious
belief." P. Geuiiard, J. Gacnon, W. Pomeroy i: C. Ciiristenson, Sex Offenders 3
(1965) [hereinafter cited as Geduard]. Moreover, "sexual morals are so intimate
a j>art of religious belief that a flagrant breach of them is often felt to be an
assault on religion itself." M. GtrrTMACitER. Sex Offenses 15 (1951). But a
criminal code ought to be more than a mere declaration of righteous principles.
It must be practical and take into account the operation of the entire criminal
justice system, including the public's disposition, or lack thereof, to make com-

2
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The committee was well aware of the impermanence of any set of
laws. !t was not writing an eternal code of conduct, ;\nd ccrtainly not one._
dealing with sexual offenses.'^ On the otlier hand, it knew that laws once
enacted tend to become entrenched for many reasons, inchitUng the vigor
of militant reformists.'^ Mence, the committee consitlered itscU compellotl
to offer laws that might persist for a considerable time as a positive code
of conduct even thougli unleavened by judicial construction or legislative
amendment.

The committee did not intend to ease the hand of the law in dealing
with crimes that must be punished. On the contrary, the Proposed Code pro
poses to strengthen those statutes dealing witlj the serious crimes involving
force, threats, the abuse or corruption of children, offensive sexual behavior_^
in public, and all forms of commercial obscenity and prostitution. It would
also bring some order to the "vast and varied jungle of sex legislation,"
cut away underbrush found to be "anachronistic asininity," close the gaps
between our laws and our sex attitude.s and behavior, grade crimes to give
more flexibility to prosecutors, juries, and judges in prosecuting and
ptmishing crime, and scalc penalties in a more rational way compatible
with modern notions.'*

plaints and coopcrute witU Inw ciiforccmcnt officials, prosecutors, and judges.
1( must make allowance and provision for discretionary scrucniiiq out of cases
at any point in ihe criminal proccss. According to the National Opinion Rescnrcli
Center, which did ccriain statistical sindies for the President's Crime Commis
sion in the middle lU60"s, half of all crimes are not reported to the police. There
arc four times as many forcible rape cases as arc recorded in the Uniform Crime
Reports. The police did not even respond in 2S perccnt of the c.tscs reported
to ilicm. Where they did respond, they did not call tlie incidein a crime 25 per
cent of the time. Arrests were matic in only 20 pcrccnt of iliosc cases. Only *12
percent of these were brought to trial, and 52 perccnt of tliem were convicted.
Attrition in the legal process means that a conviction is obtained in only I out
of every *10 incidents the people consider criminal. Kimis, Crime, Victims and
(Jie Police, TuANS-AcrioN, June l'JG7, at 3G.

12. "Sexual frcetlom, on a private and mutu-illy consenting level, has steadily
increased throughout this century." Reiss, How and Why /tmeiica's Sex UlandnTds
are Changing, Thans Action, Mar. 1968. at 26. Others have predicted that the
old standards of sexual immorality are disappearing, but add the hopeful note
thai "new standards, even if personally unwelcome, probably will woik out t<^
the satisfaction of everyone." Prof. George Murdock. Professor of Anthropology
at Yale University, N.Y. Times. Dec. 29. 19-19, at 28, col. 6. ltciss..cunii;nds-ahat
tl!e_no!iqns,.i!iaj,a_sex..revolution-iS"taking-plac£_amL.tl>at_a_niorc_permissive ,
sexual code.is.a.sign -Q£-breakdQWil.Jn..-mQ.r;jliiy_arc_pnly.myt^hs Jjasedjipon..lac£.
of reliabje infonnatioii concerning American •scxillil-bt:bavl<'r. We are in a period
of evolution, not revolution, a period of normalcy, iiot anoinjC;,
, 13.' Spe.iking to tlie need ofdecriiinhallzmg much conduct, including un
orthodox set practices of consenting adtdts, which diverts police, congests courts,
and overpopidatcs jails, the Smith and Pollack article siatos;

On a practical level, we must hope that the alliance that preserved
prohibition, the tacit partnership hctween moralists and gangsters, be
tween the Women's Christian Tcnij>eratice Union ami the bootleggers,
will not re-fonu to thwart the most feasible plan for alleviating the
present crisis.

Smith & Pollack, Less, Not More: Police, Courts. Prisons, Fed. Proh., Sept. 1972.
at 16.

H. Rodell, supra note 5 at 38.

1973] SYMPOSIUM-PROPOSED CRIMINAL CODE -"7
The first two sections of chapter 15 oE the Proposed Code

chapter dcfinitLQn^and matters of general appUcab.bty,
mis tke afto capacity to^onsent,_aju,Lm.slake as^w Ihe balance ol

.nd gn.d« dcven_.eparn.e «x..a 0 ense.
This was acWpiished by firs. selecting(fo.!^ of
distinguished from "misco_^t.ct") susceptible of

"arrd'lTien~clefTnTng the eleven separate crimes as mstances ' .
; Ih= [cu- se.ua? ac. should be proscribed. The fac.ors .hac de.e™, e
Whether a particular situation amounts to one of these instances .nclutle
Z L of force, the lack oLconsent, the age. of the victim, the age o.
the actor, and ii7e physical or mental capacity of the victim to give o
refuse •«nse,^r i'r6visionrro-r appropriate penalties were
range of felbnies from class Athrough class Dand two of the three cla»
of misdemeanors. /I and iJ, were employed.- .'̂ VorT'̂ ™ Y
were escalated one grade if serious bodily injury was inflicted or if adca ly
weapon was displayed in a threatening manner.

Every move that the committee made in constructing chapter 15
volved a number of critical decisions based upon m.dtiple
derived from the wealth of background material supplied by the reporters
which was supplemented by. reading, study, and extended discussion y
members of the committee. •fhe£ommiuee_diti_npuh.esitate to depart
from the fonnulations__of^^the Model Penal Code, recent
otiierstaiesror the existing law of Missouri where that action seemcc
wisl The balance of this article will be devoted to poinnng out most
of the decisions made by the committee and at least sketching .
the reasons therefor.

III. The Proscrihed Sexual Acts
Chapter 11 deals with two broad forms of sexual conduct: first, serial

intercom^e. both vaginal (such as rape) and deviate such as sodom
antl second, other sex-oriented acts not ,
as indeccnt exposure and the tottchmg of certain intimate parts ol the
person, either directly or through clothing, for purposes of sexual arousal
"'̂ Secdon''n.010 defines some of the terms or acts referretl
intercourse" carries its traditional meaning of "penetration, however slight,
o he female sex organ by the male sex organ, whether or not an emission
^esull" "Deviate sexual intercourse" is defined as "any sexual act .nvoW^
ing the genitals of one person and the mouth, tongue or anus "
person" The Proposed Code defines "sexual contact as meaning . y
touching of the genitals or anus of any person, or the breast of any fem.ik
person or any such touching through the clothing, for the purpose of arous-•^0" eratifying sexual desire of any person." The phrase •indecent ex-

*

15. See pt, in of this article.
It}. Pkoi'. New Mo. Ckim. Code §§ H.OSO-.ISO (1973).
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posnre" is not separately definctl. The Proposed Code crime is ilie knowing
exposure of genitals under circumstances known to be likely to cause
affront-or alarm.

It is neither desirable nor necessary to include as "sexual offenses"
a number of other forms of sexual gratifiration or arousal, siicli as sexual
acts witli animals'^ or corpses, aduliery or fornication,'® peeping, and
certain minor foniis of possible annoyancc, such as the touching of bodily
zones not liighly intimate or erogenous. Nor should mere solicitation to
participate in a sexual act for purposes otlier than prostitution be criminal.
Prosecutions for any such conduct have been virtually nonexistent in this
slate and there is no discernible demand for laws making such conduct
a crime. Most of these forms of conduct have no "victim." They are pri-

"marily offenses against morals, and more amenable to psychiatric care than
rehabilitation through the criminal justice system. Finally, most such
conduct is probably pimishable, where that is desired, as some other kind
of offense under other sections of the penal code.

Seduction should not be treated as a sexual offense.*®. In classical

seduction the victim consents to sexual intercourse under promise of mar
riage. Whetlier it sliould even CTeate_a civil cause of action .is a matter
of considerable'controversy. A legitimate question may arise whether the
woman yielded her favors in exchange for an exacted promise of mar
riage, in which case it is difficult to identify which one was the seducer
and which the victim. If the principal damage or harm is to the reputa
tion of the female, as would seem to be the theory, then a public prosecu
tion or imprisonment of the man can only aggravate the victim's injury.

17. The present Nfissouri sodomy statute prohibits bestiality. See § 5(33.230.
RSMo 1969. Ill the last HO yc.Trs one conviction reachcd the appellate conris.

.Slate V. Wilson, 361 Mo. 78, SOO S.W. 710 (1927) (sexual intercouric wiil> a marc).
The use in privacy of animals for sexual release, a common practice. |)erhaps, in
rural areas, "differs little in essence from solitary masturbation." Tmie is not
yet appropriate to criminalize the latter. Rodcll, supra note 5 ai 38.

18. Untler the Missouri Digest topic of "Fornication" only two cases are
cited. The act never rose to the dignity of a common law crimc, and according
to niackstone, it and adultery were "left [o the feeble coercion of the spiritual
court according to the rylcs_ot-ihe-eanQn_lsiwI^. 4 W. Blackstone, CohJMENTARit?
•65. The early English canon law seems to have been concerned with illicit
intercourse only if it mitrht aduUcnte_lhe^lood. Hence, the sin of fornicaiiou
could be commuted only if""tlie" female was unmarric<l. adultery only if she was
married. R. 1'ekkins, Criminal Law 329 (2d ed. 1969). When Missouri a<loptcd
tis first incest staiuic in 1835, it condemned the conduct by those related jjcrsoiis
who committed "adultery or fornication with each other" or "who shall lewdly
and lasciviously cohabit with each other." § 6, RSMo 1835 [now § .'jf)3.220,
RSMo 1969]. Prior lo ihat. a statute made it criminal for persons to live in "a
Slate of open and notorious adultery," and for "every man and woman, one or
both of whom are married, and not to each other, who shall lewdly and las
civiously abide and cohabit with each other." § 77, RSMo 1825 [now § 503.150,
RSMo 1969]. Thus, sgme thrcatls of the cajion lay? were woven into Missouri law
where they remain today, altnougn proseaitions under the statute are extremely
rare.

19. Bui see Model Pemal Code § 213.3 (19C2).
The current Missouri statute is § 559.310, RShfo 1959. The last prosecution there
under was in 1935.
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Where i presn^ncy results the woman h»s much to gain by access to a

himself so to sneak, by marryuig the woman." On Uic other
r.,t least two better means of redress: a civil action tor damages base,

upon the seducItonS^irdv-ilJnd criminal action based upon nonsuppor
"of the child.' '

IV. Differentiating Factors

A. Sex

In its chapter on sexual offenses, the Proposed
tinctions based upon the sex of the actor or the victnn Women ^ ^nu protection of the laws, but .l.ey...are heltl equa lyjppons.ble. Th
criminal law should not be based upon, "..e prem.se t at wome
we-ik-willed naive, and easily preyed ttpon by men who are more cleve
and always stronger.- Such a policy would not
into accoLnt physical characteristics unique to one sex.« Nor i "
by the fact that men are more likely to commit cet-ta.n
or vice versa." The plain fact is that in tins modern day the male victim /
oJ asex cringe is entitled to the same protection as a woman, and ^the /
female offender should be sdbjeci to the same punishment as aman. J

20. §559.310, RSMo 1909. „pon an indictment
i'r '̂fnSTti '̂n! irsh'̂ irm^rr^^P n" .us seduced, it shall be a

u A... CM....

""k'note 21, .t 470. The Proposed Code defines ••sexual

but omits J.^1' Sal offenses committed by females arc so rareinjIic.commis5i£>n -Q(_CTiine,,.Sthual CmiAiuwuprfl note <
that the studies of ilieJCmjey Insututc . ^ „ orlendcn^ to ignorellTTl-g. Some-^f the reasons given X^'';r3mKe"o make coinplaints againstfemale sex offenses othephan prostmitioi . jj observed by lesbians.
females, reluctance of juries to average male." rare resort
the average female's •much weaker sex peepers and exhibitionisis, and,
5 ctlscl^he'bi'ia do indeed'io.K.ni. fewer illegal sexual acts
"""2.?"'r cl,ssic exaniple of sex dis^mina.ion under^the^^presem
observation that a man caught if ,|,e sexes arc reversed the
undresses may be arrested as a 'f- ^ Missouri sex crime
un<lrcssinR man may be held as " sex~lTtfcrcnces iretwccn male anH"
laws and the passive rale
female have a great deal to do « • rrhninal sexual activities. Sitnon

6Sgnon, Vfl".'S sLnda2lfai!e

as a crime and cause for civil action.
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n. Status

The prohibitions of chapter H do not apply to a man and woman
living together as man and wife, regardless of the legal status of their
relationship, and "[s]pouses living apart pursuant to a judgment of nullity
or legal separation are not married to eacii other for ])iirposes of this
Chapter."-®

At common law a man could not rape his wife because ihe sexual
intercourse was not "unlawful," but either party might be guilty of
sodomy.^o Although wife-beating is a punishable battery, a forcible sexual
assault is probably not ^ crime under the present law unless it is deviate,
7.eTrsocI'oniistic. The difficult problems of proof antl enforcement and the
desirability of not attempting to interfere with othenvisc aggressive or
offensive advances of one spouse upon another lead to the conclusion
thaj^ the law, not the spouse, should adopt a "hands off" policy.

Although the Code would prohibit consensual deviate sexual inter
course between unmarried adults for reasons discussed later, it does not

attempt to criminalize such conduct of married people. Some of it is
advised or encouraged by marriage manuals and counselors, medical and
otherwise.^'' If there is any "crime" it is a moral one without a "victim."

C. Age
One of the objections most often voiced to existing sex crime legisla

tion is that it establishes a higli "age of consent" with the same severe
penalties attached to "statutory" as to forcible rape.^B Historically, the
"age of consent" in Missouri and elsewhere has ascended, and the punish
ment has become increasingly severe.-" TIte "age of consent" for rape
began in Missouri in 1825 at 10 years; advanced to 12 years in 1879, to

25. pROf. New Mo. Ckim. Code § 11.010(1) (1973).
26. R. Perkins, Criminal Law 156 (2d eti. lOC'J). Of coursc. a man may be

guilty of rape of liis wife if he is an acccssory. .Slate v. Drope, -162 S.W.2d fi77
(Mo. 11)71).

27. rioscowe. Sex OUenses iu I-nio, 32 nROOKLVN L. Rkv. 271.
275-76 (19CTi)TTIos'(!6ive. a former judge in New York and considercil an auchonty..
on ,sex..crimcs...tliniiglU-.tliaL.Ncw_York."s-new penal code (j%.^).wns "i'lupiir^iii
proliibiting atluit consensual homosexuality. Witii respect to New York's rclaxa-

' tioii of tliat rulc in the case of 'man and wife living logetlie'r, he wickedly observed
that "if a man or woman want sex legitimately through deviaic means, he or
she must marry some one with similar tastes". Ploscowe, supui at 276. Hut liow
can a holy sacrament convert sybaritic sin into mere domestic dalliance?

28. At common law the age of consent was 10 years. 4 W. liLACKSTONE,
CoMhtENTAiuES •210. 212. "Agc of consent" usually refers to the rape staiuies luidcr
which lack of consent is not an essential clement of the crime where a child
below a certain age is "carnally known." iiecaiise mistake as to agc is no defense
at common law and intent to rape is an automatic ingredient, the offense becomes
one of "strict liul>il>iy." The only issue of fact is peiietraiion. State v. Coffmaii,
360 Mo. 782, 230 S.W.2d 7f»l (1950). Emission is not required. State v. Cohb.
359 Mo. 373, 221 S.W.2d 7-15 (1919).

2y. It has been suggested that the agc of majority was not hasetl on sexual
maturity or jud^^nent, but rather rose from l-l to 21 as the weight of arms borne
into battle increased. Fadeley, Sex Crime in the New Code, 51 Ore. L. Rev. 515,
520 n.34 (1972).
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Hyears in 1889, and to 15 years in 1913; and came to rest at 16 years in
1921.

Although the adoption of an "age of consent" or the use of age differ
ences in grailing sex crimes has been criticized,it seems an unavoidable
result of attempting to enact special laws designed (I) to protcct those
deemed inexperienced and immature in judgment, and (2) to deny them
a taste of that forbidden fruit that would give them the experience they
lack. Establishing an age of consent and then grading various offenses
according to the age of the victim or the age of the actor or both involve
crucial and tliffictiU differentiations. The higher the age of consent, the
greater the number of crimes created. An arbitrary age does, indeed, ignore
individual differences.

One solution would be to create overlapping offenses, and thus pemiit
prosecutor and, perhaps, jury discretion. However, our experience with
tlie Habitual Criminal Law alone, where the jury could and did completely
ignore undisputed facts, was a dismal one. Therefore, the committee
decided upon a straightforward approach.

The Proposed Code treats victims under IG years of age as incapable
, of consenting to any of the prohibited sexual conduct except sexual contact
^(touciiTng other than by-irftprrnurse) of a person H or l5_Yeaii_oLage
J>yjtnother person less tjian 17 years ofjige. However, variotis offenses
are gratled according to the age of the victim with appropriate atljust-
ments of the penalties. Sexual intercourse or deviate sexual imercotii-se
between persons riot married to each other is jexual_assau|Mn_tjje_fi^st
degree where thrdiild is 12_or 13_years of age, and sexual a.ssault in the
second degree where the child is 11 or 15 and the actor _is^ovcnJ7._Years
old. These ,crimes carry l^e^penalties under the_Pigposed _Cpd^ijian
does rape. ^

Under tlje Proposed CodeJlCnpe" is sexual intercourse between persons
not married to"Hch"mTiereither (1) by forcible compulsion, or (2) with
a child under 12 years oLage. Deviate sexual intercotirse tnidcr the same
circumstances is sodomy, which is ptmished as severely as rape. Sexual
abuse under the same circumstances is a felony. Indecent exposure is a
crime no matter what the age of the victim. In the first three crimes the
word "or" should not be overlooked. No victim
may be, if forcible^ompidsiafi_is_tise(Uh'ej_rime'!s rape. sotloiny. or sextia^
abuse'iirilie first degree.

—llitrtfditrmiltee-selccted the age of 12 as the criticaj^age^oi^ the

30, With respect to age gradations in the newly cnacted Oregon Penal (j(>dc;.
one writer said: „ . . . i /

The conclusion seems inescapable that the Commission viewed greater /
sexual freeilom as uoteutially fulfilling to adults but usually conupting
to the young. . . . Tlie use of an arbitraiy cinoiiological age as ai>
absolute criterion for sexual maturity or adulthood denies the reality of
individual differences and does not comport with coiunum sense solutions ^
to social problems. ^

III. at 521.
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heaviest penalties for rape, sodomy, and sexual abuse in the first degree
for a number of reasons. Tlie age of 12 is the commonest one for the
outset of puberty: indeed "it is known thai significant numbers of girls
enter the period of sexual awakening as early as the tenth yeiir."^.'. Society
strongly condemns intercourse witli a prepubescent child, whether force
is used or not. Children who have entered puberty generally are subjected
to sex offenses different from tliose lirat ' tH'e belo"w-i2 cliildren suffer.'^
U^ialfy," ili"e"dulcT'who has reachcd puberty is more sexually and emo
tionally mature, more wise in the wavs-Df-th&-worId.-and more physically
t^pinn^fTesisiingsexualla'dvahcesfThe chances of persisting psychological

'̂ or~plTysical~liarm frortTtire'arsaiilt are considerably reducedp'A—sijbstantialx
^nirmb^"'"of''thcsc~y^oiin^ people have had sexual experience of one kind
(^r anoiher.®'> The~femalc dresses and" acts older than her years in many

cases,—and may in various ways lead tlie male into a situntio]) where he
lack^the moral and social stan^na to refrain fpm_sexnal acts.'̂ Where

31. Model Penal Code § 207.4. Coinnicju ai 252 (Tent. Draft No. 1, 1955).
Puberty in ihc rcnialc is thai ago at whicJi she is capable of hearing children.
The majority of cliildren under 12 are prcptihescent; they have "not developed
pubic hair, breast enlargement and oihcr adult sexual churdcterisiics that arc

I sexually attractive to ordinary mc».".GKIJUAKL'iL/?^//r(?_n9t?-.'5'1._.'rhc average
age of the onscfof puberty in 5,000 girls in Boston and St. Louis around tlie
turn of tl»e century was between and 14i/j years. Model Penal Code § 207,4.
Comment at 252 n.lSl (Tent. Draft No. *!. 1955). The age of the onset of
menstruation has declined by three years in the last century, thus accckrating
or lowering the age of physical maturity, which is at least one of the indications
of maturing judgment about sexual matters. J. Tannek. Growtu at Adolescence
152 (19fi2): Eisenberg, Student Unrest; 5o«rcfi and Consequences, 167 Science
1689 (1970).

IZ. See Gerhard,_;u^r<i note 11. at 54-55, 85-85, 106, I33-3I, 155-56.
177-79, 27"2'73, 298l)9" 324-26. For example, few adult male homosexuals seem
particularly interested in boys under 12; rather, they seek only adolescent or young
adult males, Id. at 272. —~

33r"(@^y_s(udi.cs'>~have been made on the increasing numbers of teenagen
who have had coTiseniial heterosexual or hontosexual experiences. See A. Kinsey,
Human Mai.e, supra note 8; A. Kinsey. Human Temale. supra note 8; R. Soken-
SEw^ Adolescent Sexualjty_in CoNTEM^OKARv AhtERiCA (1973). Sorcnsen found
that by age l6^boij't~37 pcrcent of all children had had sexual intercourse one
or more times. Of the remaining 63 nerceni, about 17 percent were "sexual be
ginners/' i.e., virgins who had actively or passively experienced sexual petting.

^'^Kin^ry's ^nrlier -siuiile^ may"now l)e" oiudatcdi Even then he found that of girls
born in the TOGO'S. 30 percent had jiett^ to orgasni in their teens. Kinsey,
Human Fkmai.e, su/ira at 24'1. The most tellinj* of Sorensen's statistics arc those
tliat indicate that there is a tremendous expansion in sexual experience between
the ages of 16 and 19vlAY_agcJ!0, 64_pcr^nj_of all_iccnagcrs.ha(l hail sexual intcr-
course one or more tintes; 21 percent were ""sexual Tjeginners." The boys who
had had sexual intercourse outnumbered the girls by a fcw-perccntage poiius.
but girls outnumbered boys among "sexual beginners." jGther studies, including"'
those of Kinsey, indicate that many young people have one or more homosexual
experiences in tlieir teens; those experiences are generally purely experiinental and
do not pers«$t_jn-3flulthoo<l. ' "" -

3^r Tlie story is told of a man who met a good-looking girl given to heavy
cosmetics, high heels, tight dresses, provocative mannerisms, and a propensity for
drink and sexual banter. The anticipated sequence of events occurretl. VVhen
he next saw her on the witness stand in court, "they had braided her hair in
pigtails and given her a rag doll to hold." Gkuiiard, supra note II, at 81.

SYMPOSIUM-PROPOSED CRIMWAL CODE
( "-f#

SU" *

is theactor does not deserve the punishment
or label of "rapist" o^;;s^omisr -when the object of his advan^jsoyct^
12 years . j u.,

" The-^Rt of 12 was selected by the JCinseyaoiimUeJLof-lU-SM
classes of v.rin,.. lypes of sex offenders as a signi[icanL?ge,<ll{feren^^
offenders against "children" (<lefincd as those under 12) frt.m offenders
against "minors" (those 12 or older but less than 16 years of nge). The

35. The importance of determining whether "forcible
annot be overemphasized. Resort to force or threats draws the heaviest penalt w

.a„ a.ul u.uler .1,= Cod.. U,cnde„ ;
irrelevant, just as it is irrelevant in statutory rape. Wheihcr .
sion" was tised in any particular ca.se ncccssarily t cpends upon
stanccs This is especially important where children arc the vifiims. bccause
manv children between the ages of Cand 16 have been taught to itfrain from

resist sexual advances. However, their capab.hues Y^/ j Ll ualifv where
what may not be "forcible compulsion" agauist an adult
o ......nU-r.! Th/' Kinscv Institnte found it necessary aiid_ai>|iropnati_|Q.
cutuy L >8= " '!'= -J'"""; ,An"^n.Vw"a-rwlV^Thciaar(:c.iia(l.bcen..tt5c<l. Obvi^^yMhej^ngci^
iiiore difficinf it is to say whethcrjorce wasjisctj. |

FoTceTanges" from'unmuigaied violence to, let us say, holding a ch d j
bv the wrist: threat ruhs' (lie gamut from spcctfic verbal ihrea oi bran
dishing a weapon to a subtle implication. ln_ai)^all(}nship^tl^^^
child an(ljilladult_Uiere_iLJawaXS-Ln_Jiie-l'at^Kip""
dur^-' tiie inevitable disparity in strength and social status is .m omni-fSt factor Aman. e'ien 'ihough â trang.T.jsJnji^ajuhan^
superior position.

of heterosexual

apinst children from 6 to IC years of age. The /g
is intended, therefore, only to punish in a more J''" "
which remain after all of the forcible compulsion

36 In the last 15 to 20 years, a vast amount of liicr.uurc ,

uie ?n,r'Scr

Sluts, and Perverts, 20 Soc. pRou. lOSl (1972).
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committee made iliis same important age classification.
Code and the Proposed FMpral Criminal Code denominate as "rape"
sexual intercourse by force, threats and other means, inchiding such
conduct with a female less than 10 years old. The same age marks off
"sodomy" as a crime under those proposals. Delaware adopted thg_j*ge^
of 12; the Proposed New Jersey Code recommends the same age(Jn 1955 ;-
ele\^ states fixed the affe of consent for sex^ia^intercourse at_^l2 ajTfl in
several jurisdictions tltg age was lower.^^

^ust as there are logical reasons for making distinctions based upon
the age of the victim, iliere are equally good reasons for penalizing actors
I'̂ ears of age or older more severely than those less than 17 years old.^a

^he latter are processed as juveniles vmless certified for trial in the circiut
icourt. At 17 the average juvenile—ccriainly the male of the species—is
Wxually mature and experienced and probably physically superior to ilie
average female of H or 15.^® Below the age of 17 the average m.alejias
less judgment, socializatipji^ilil self-restrainL than the average person in

7he large class"al^ve 17 years of age. For these reasons and others sexual
assault, deviate sexual assault, and sexual abuse are given a higher offense
grading when committed by actors 17 years of age or older on 14- or 15-
year-old^iciims Uian when committed by_])e«ons_under_.17_years_of_age^,

D. Citttslily, Promiscuiiy, Charncler, nnd Reputation
Chastity and "good repute" are mentioned in only two Missouri sex

offense statutes.^" However, evidence of chastity or lack of it and good
character or reputation or lack of them may creep into any sexual offense

37. MonEL CoDK § 207.4. Comment at 251n.l26 (Tent. Draft
No. 1955).

38. Some criminal code revision proposals predicate liability upon the age
differciuial between acior and "vicdm." i.nhcr ihan fixing a specific age below
wUicli those actors not using forcible compulsion will not iiicur mnxiiiuim liuhility.
See gejterally Comment. Sex Olfeuses anil Fenui Code Revision in Michigan. M
WAYNt L. Rev. 931. 915 (19G8).

39. Tlie Kinsey Jnsiitute ditl not attempt to study sex offenders tmdcr -16
years of^age. First, younger persons are 'svvallowed up and conccaled by die
sccrct and anonymous workings of ihc juvenile court system." Second,

The male in llie last half of his teens is onlinarily a |ihysic:d adidt
or essentially so ... . We cannot rule him out of adulthood on the
basis of poor jiidgnient or impulsiveness, for he has no monopoly on.
these attributes .... At any rate, by age 16 the average male niecis at
least the minimal refjuireineiits for adidt life; he can fiuiction in sociciy
as an adult if permitted to do so, and he knows what society expccts of -
him.

CEnitARD, supra note 11, at IL Rut the hnman female is equally ready for adult
hood at age IG. Id. at 106. I'eniiiiists wonhl atiree and dciiouijce iuiy overt.iliSL-
crimination between the sexes, such as a two-year lead time" iniplicit in the
ComiiutTce's projjosals. Note. Sex Discrimination in the Criminal Law, 11 Grim.
L. Rev. -169 (i97S). We suy "iinplicii" because the term "actors" is neutral so
far as the I'roposetl Code is concerned.

•10. See § 559.300. RSMo 1969 (carnal knowledge by a persoti over 17 ol
any unmarried feujale between the ages of 16 and 18 of previously chaste
character) and § 559.310, RSMo 1969 (seduction of any unmarried female of good
repute under age 18).
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.rial in sever.1 wnys. As ar«uU, nconsiderable ^u,u
on ihc subjccl has encrusted ihe law of sex clime
law or eviLce wonld undoubtedly be applicable „
under a new penal code unless new statutes attempted to tnject lew
concepts into the substantive or procedural law
attempted to codify the existing
evidence of chastity and character or reputat.on tn S^ta.\

At common law prior unchasiitYJlLi!)LiSiHle_i!faSJlQL^^ \
-.ithi^r forceful or "statutory" and ihaCjsjlHJi»;!JB^^

"-SmHTTITrF^ed Code proceeds ou the hypothesis that "

Is soni«hi^7 of " ^ ViimiriLual experience in .bis sicua.ion migb. well l>«oUn_p^.^;f.--
,ion, which 3bou!dj„LbeA.d?renseao.a.subseque„ .^.iotu

On'barance, therefore, the cotnmittee concluded that a
involving credibility should not be reduced to a fixed rulc.<rdnf, law is pJeferable, particularly in light of the "7^
of mistake as to age as an affirnnative defense in section '"O 5W° =
Code," and "the unwarranted slanders on the complainant s sexual
that the defendant's 'oath-helpers' are likely to perpetrate

E. Consent

ci^rn" I'̂ xiial offenses in the .1'ropqsed^.Qdc. require, EIpo olack of consent(C£r3t|̂ othe-^do not" The policy decisions of
the committee were based in part upon the following.

I. Lack of Consent in General

One convenient classification of sexual offenses is based upon the
presence or absence olSSMi-!IEH!!!22.The forc.^^^^^
no discussion, ^causeJjckj>L££n>;enlJLaaU>eJM^
threats or force overcoming reasQjialllttJ.'CS15tan£g= —-• — •-

It would serve no useful purj>oie here ..eneralN Hibey, The Ttial o/ a
Missoiiri probably "305 (1973): Note. The FicH'n in a forcible
Jtafie Case. 11 Am. Crim. L. Rtv 3UJ. i-D
Rape Case: A Feminisl View. 11 Am. Cuim. u Ktv. i

42. 4 W. Blackstone. Commentaries ^13. ^ ,355^
43 NfonEL Penal Code § 207.4, Comment at 254 (TenL '

It f:™; MO. S'lM. I n.«20

that the defendant bchevt-d tlic cjiilU conduct depends upon aWl.ei.cver in this '''' ,U' ' ^

in chapicr 11 unless specifically set out in the definition.
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force may tl>en be divided into two subclasses: (a) those involving in-
0gacita^d victims, and (b) those involving others. The cases involving
incapacitated victims require no explanation; those victims are incapable
of consent, so that no showing of lack of consent need be matjei—Xhe
mistaken consent cases will be discussed Tliat leaves a class oV

--victims nor incaj^ciia'tecrphysically or'in^itaHy," a class lliat may be sub-
divided_2nto thpsg under 16 and those 16 years of age and^lder- ^

--'1 hose under rC^years of VgeTre"capab1c7 imder 'ih'e PVoj^ecl Code, ^
of consenting to only one act (sexual contact).*" TlTirexception is a reco^'i-

—lion uf ilie lacis of life. Nfany children M or 15 years of age and some
mucli younger indulge in "heavy peuing." This conduct is not only com
mon but probably normal in the psychosexual development of cliildren
in these age groups wlio are not inhibited by other influences. Ii may
involve tlie touching of the female breast or touching of the sexual organs
of either or I)oth parties. If consented to it sliould not be criminalized.'"

2. Consensual Deviate Sexual Intercourse Between Competent Adults
Not Married to One Another

The Proposed Code makes it a crime for any pgrspn less than 17 years
old to engagejn deviate ^x^mMntercourse with anyother person of any age
to whonT he is not married.'" ConTenfi'^no defense, and wliether the act
took place in private or in publTcTs'Trrelev^nt. Thus, Missouri's existing
policy criminalizing such conduct would be adhered to with only two
exceptions: (1) persons married to one another would not be punishable,
and (2) four classes of the crime would be created with differing penaliies.
Bearing in mind the first underlying exception (persons married to each
other), the four classes woidd be differentiated according to age, capacity
to consent, and the use of forcible compulsion. It would be sexual mis
conduct where both parties were over 17 years of age,"^ deviate sexual
assault in the second degree where one party was 17 or older and t!ie
other party was 14 or 15 years of age,®' deviate sexual assault in the first
degree wliere the actor was 17 or older and tlie other party 12 or 13 years
of age or incapacitated,®* and sodomy if forcible compulsion was used
or if the victim was under 12 years of age.»®

The committee's decision to conp'nue to make it a crime for com
petent, consenting adults not married to one another to engage in deviate
sexual intercourse in private may provoke tnore controversy than any

48. See pt. IV, § 3 (b) of (his article.
40. Prop. New Mo. Crim. Code § 11.120 (1973).
50. The rationale is ihat as to "licavy pciiiiig" between contemporaries

"[p]rivaic morals must be rclad upon to regulate personal beluvior, ami criininal
sanctions are inappropriate to ptniisit a bruadt o( tlie moral law." 1'kop. Ky. Cium.
Code § 1127, Comment at 138 (I'J?!).

51. I'ROH. New Mo. Crim. Code § ll.090(l)(b) (1973).
52. Id.

53. /fi. § 11.080 (1).
5i. Id. § U,070(1).
55. Id. § 11.060(1),
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other part of the committee's work.°° A vociferous, militant, well-org?
minority with an increasing number of adherents and encouragement
many places may vigorously challenge this provision of the Proposed C
They will be met by powerful opposition, equally vociferous, militani
well-organized. Religion, morals, the tnedical and social sciences, pc
legal administration, and constitutional law will be drawn into the
and called uptjn by both sides for siipporL

The arguments pro and con liave been marshalled so well by «
that it seems unnecessary to pitch them against one attother here,
over, it would be impossible to state authoritatively which argumen
majority of the committee considered valid. The committee was at
consistent, because it also decided to criminuli/e other "aimes wi
victims," such as certain aspects of gatnbling, abortion, prostitution,
juana use, and obscetiity.

Three major lines of reasoning may be urged in support of the
raittee's position. The first is derived from Lord Pevlin: A cor.
morality is a necessary bond holding society together, and "mai

needs society, must pay the price" by sacrificing some of its~
to otherwise unlimited freedom. Tiie whole deatlweight of sin cann
put upon either the crjminal law, which deals with minimum stan
of conduct and punishment, or the moral law, which establishes maxi
standards and relies upon teaching, training, and exhortation. Ri
or wrongly, most Missourians today regard homosexuality as imn
if the law fails to support that notion, disrespect for law and a g(
loosening of the bonds of society must follow.

5G. "The proposed change [decriminalizing consensual adult sodomy
the Proposed Maryland Criminal Code] presents an issue of legislaiivc
which may well rival.capiialpunishment and abortion in_iu poieniial forjin

. public_cojitroycrsy." Fislier, The Sex Offender ftoviiions o] the I'roposctT
Maryland Criminal Code: Should Private Consenting /fdult Ilotnoiexiif
havior Be Excluded?, 30 Md. L. Rev. 91 n970).

The topic has provoked a great deal of law review commeninry. Set
Cantor. Deviation and the Criminal Law, 55 J. Crim. L.C. t P..S. •Ml (
Spence, The Law of Crime Against Nature, 32 N.C.L. Rev. 312 (1951); Con.
Government-Created E/nfiloymenl Disabilities of the Homosexual, 82 Hai
Rev. 1738 (I9G9); Note, IJoniosextialily and the I.ain—Afi Oveiview, 17 I
Fobum 273 (1971); Project, The Consenting Homosexual and the I.au
Etnpiricul Study of Enforcement nnd Adininislralion in Los An^etei Coun
U.C.L.A.L. Rkv. f)43 (1900); Coimiient, Deviate Sexual liehavioj tJnder the
Illinois Criminal Code, 19C5 Wash. U.L.Q. 220 (1965); Comment, I'livate
sensual Homosexual liehavior: The Crime and Its Enforcement, 70 Yale L.
(1961).

The authors of the Model Penal Code decided ihat_i;o)isensiial adult d
sexual intercourse should not be a crime. The draftsiricn of new codcsTiPCalTl
.He!Uy?Ky.Jv(idjigau,_and_Hcw_Jtricy_iiRTccd,_aj.i,lidjhe_£!r3ftiint:n_DLtbc-PrxL_
New Fcdc-ral Criminal Code. So djcLthC-lCKislauir^s of lUiiioia and Qrei'_
enacting their new criminal.

57rThe~widespread organization of homosexuals for better treatme
society in lemu of social acccpiance, ctjual job opportunities, and freedom
criminal prosecution may not be discounicti. Humphreys, New Myles in J
sexual Manliness, TuANs-AtnioN, Mar. 1971, at 39.
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The secoiul point is that a inajority of the people in Missouri still
regard homosexuality as disgusting, degrading, degenerate, and a threat
to society. Whether this is rational or not, so long as the feeling persists
the inajority will insist th:it its condemnation be rcflccted in a positive
manner in a criminal code even if it is unenforceable. It has the right
to do so, subject only to constitutional limitations, and it has the political
power to make its notions of the Good become True if not Beautiful.®®

The third argument cautions practicality in politics. If the Proposed
Code does not make consenting adult homosexuality a crime, th^Jegisla-_
ture may react vioIeriTlylirrd'rcjcct tlie enfire Proposed Code, leaving Mis-

~Jfourl'wfth~iTianylhlvs;'Tncl'udTirglh"ose"on sodomy, unrefonmed and much
worse than the compromises proposed by the committee.

None of these arguments is susceptible of reasoned and reasonable
analysis. This is not to suggest that the committee weascled out of its
obligation to coustruci a rational criminal code by adopting a narrow
construction of its commission. Legislators have a dual responsibility to
legishite wisely and to reflect the wishes of the constituencies they represent.
The antinomy can be resolved oidy by some reasonable accommoilation
of the one to the other. The committee's approach involves an attempt
to reflect •society's general disapproval of consensual deviate sexual inter
course while dealing more justly with offenders.

3. Mistake as to Capacity to Consent

Sexual intercourse, deviate sexual intercourse, or sexual contact are
crimes tmder the Proposed Code when committed with a person who is "in-
capacitatetl." The comment to section 11.010 defines "incapacitated" as
"that physicalor mental condition, temporary or permanent, in which a per
son is unconscious, unable to appraise the nature of his conduct, or unable
to communicate tmwillingness to an act." and provides that "a person
is not 'incapacitated' with respect to an act committed upon him if he
became unconscious or unable to appraise the nature of his conduct after
consenting to the act." Section 11.020(1)(a) of the Proposed Code then
provides:

[W]henever in this Chapter the criminality of conduct de
pends upon u victim's being incapacitated, no crime is com
mitted if the actor believed that the victim was not incapacitated
and believed that the victim consented to the act. The burden

of injecting the issue of mistake is on the defendant, but this does
not shift the burden of proof.

58. Tlic majority docs not invariably prevail, ol course. Organised minority
groups widi wellcouceived, adcquaicly financed, and properly propagandised
"power plays" determine che ultimate legislative result iit some critical cases.
See, e.g., Roby. Politics ami Crir/iinal Law: Jtevision of lite New York Stale Penal
Law on Prostitution, 17 Soc. PKOtj. 83 (1969) (history of New York I'cnal Code's
prostitution provision).

'<•' •'
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All of these sections are in substantial accord with existing Mjssour

law. It is important to note that "mistake as to capactty
be distinguished from "mistake as to age," which is covcrcd as a separ •
part of section 11.020.

a. Capacity to Consent

The law is clear enough as to what constitutes physical incapacit
to consent." As to penons mentally incapable of consent.ng. M.ssou,
cases have held that a woman with "weak intellect'' may
of consent to intercoune."" Some of the dec.s.ons indicate
must be able to understand "tiie immoral nature of the act. 6
no issue was raised as to the propriety of the charge to the jury, seven
cases quoted without disapproval instructions presenting the .s ue
whether the victim was of such "unsound ramd or of such weak intel
or intelligence" or of "such weak and disordered mind that she was n
able "to comprehend the nature and consequence of such act. and coul
not understand right from wrong."®"

The right-from-wrong test should not be applied in determinir
mental capacity to consent to asexual act for several reasons. The statut.
do not attempt to define or condemn immorality, except m the area .
consensual sodomy. Curretii Missouri law recognizes that the legal te
of mental capacity to perform various acts may differ widely. Even t
Mental Responsibility Law differentiates between mental capacity to cor
mit crimes and mental capacity to proceed at various stages of ihe tru
Here we are concerned with a very personal choice by the victim rath-
than the actor. The interests to be protected so far as adults are concernt
are the individual's right of privacy, bodily integrity, human dtgnity. a.
freedom from distasteful or traumatic sexual experiences.

b. Mistake as to Capacity to Consent

The Proposed Code again is in substantial accord with existing M
sotiri law. under which a defendant is not guilty of rape of a person me
tally incapable of consenting unless he knows of that incapacity providu
of course, that the victim appeared to consent and force or threats w.
not employed." The defendant's knowledge is subjectively tested, thou.

59. Sexual intercourse with a woman ,V^'=7.VlflU
" w'-lch' loY M0T79 Sd" Ŵ9'ir'(i905) (dTctim,). The'same rule undoubic"pSto a'viaim rendered uncoitscLs bVforce. Ligs or drink, or aperson

6L sl^le I: ScMichter. 2fi3 Mo. 501, 173 S.W. 1072 (1915); S.^tc v. Warr
561. 175 S.W. 1072 (1915); St.te v. Willia

'"'g^Su^'v Mo. B97. 136 S.W.2d 1008 (1940): ^
Helderle, 186 S.W. C0« (Mo. En
173 SW 1072 (1915); State v. Warren, 232 Mo. 185, 131 S.W.l! cunningham.SoO W S82. 12 S.W. 376 (1889).

' • \. y.
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proof of constructive knowledge may be made by circumstantial evidence.®^
The actor's mistaken belief as to menial capacity to consent is distin
guishable from his mistaken belief that the victim was of a sufficient age
to have the capacity to consent, because while every person is presumed
to be sane, there is no presumption that one has attained a certain age.
Further, for reasons of public policy the onus should be on the actor to be
certain that his victim is not under age.®®

F. forcible Compttlsion and Other Aggravating Circiimslances
1. Force and Threats

The JProposed Code provides higher penalties for illegal sexuaUnter.
course, deviate sexual intercourse, and sexual abuse ("sexual contact")
where ihev are accomplished by "forcible compulsion." a phrase defined
in section 11.010 as "either (a) physical force that overcomes reasonable
resistance, or (b) a threat, express or implied, that places a person in
reasonable fear of death, serious bodily injury or kidnapping of himself
or another person." The decision to regard the use of force or threats
as particularly reprehensible in the sexual offense cases was an easy one
for the committee to make. In a very real_sensc, forcible^ rape or sodomy
resemble felonious a55ault.°°/'Rape~ subjects the victim not "^"l '̂to 'tlie'
unaccepted risk of unwantetl pregnancy or venereal disease but also to
the likelihood of bodily harm in resisting the attack.

2. Infliction of Injury or Display of a Deadly Weapon
The present Missouri stamtes recognizc no aggravating circumstances,

such as gang rape, abuse of a position of guardianship or trust, pregnancy,
infection with a venereal disease, infliction of various bodily injury, or
use of a deadly weapon, as grounds for imposing an increased penalty for
rape. Statutes relating to assault and other crimes increase the punish
ment where deadly weapons are used or where injury is threatened or
committed."^

The committee concluded that not only shQuld_rape jind sodomy
be upgraded, increasing the penalties, ^vbere scriousJojury was inflicted
or a deadly weapon was displayed. buL-lIiaLjimuItLjQKiC-ieflUired-Simjigr
treatment of almost all of the sexual offenses in chapter 11. This decision,
wliicli involved "a"Valiie"judgment, gives considerably more flexibility in
the application of the law and justifies heavier penalties where these aggra
vating circumstances are present.

V. Penai.ties

The penalty provisions of otlier modern criminal codes cannot
readily compared with each other or with the Proposed Code for at least

61. Stale V. Warren. 2S2 Mo. 185, 134 S.W. 522 (J91I).
65. Siate v. Ikidcrle, 186 S.W. 670 (Mo. En IJaiic 1910) (opinions of Fans,

J. and Woo<lson, J.)
6G. See § 559.190, USMo 1969.
67. See § 55ti.l-ll). R.SMo 1069.
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two reasons; differences in defining and grading sexual offenses, and
differences in alternative sentencing procedures relating to all of the crim
inal laws. Nevertheless, there is rough agreement on several propositions.

First, it is difficult for most people to think rationally about the
punishment that ought to be administered to a sex offentler. He is an
"outsider" regarded emotionally with contempt and disgust, one who has
violated not only the criminal law but religious, moral, and social codes
as well. A vast amount of misinformation surrounds all sex offenses. We
know few of the facts that we should know in order to deal with sex
offenders, and we tend to fill the gap of ignorance with myths, rationaliza
tions. and over-punishment.®® Second, the most serious types of offenses
are rape and sodomy; less serious arc the sexual contact cases; the least
serious are the noncontact offenses. Third, where the actor applies forcible
compulsion or where the victim is a prepubescent child, sexual offenses
should be regarded as aggravated and deserving of heavier punishment
than when those circumstances are not present. They should be upgraded
even further where a serious bodily injury is inflicted or where a deadly

..weapon is displayed. Fourth, most sexual offenses should be felonies but
some should be misdemeanors, and. if possible, significant differentiating
factors ought to be written into the law to express the legislature's notions
of the suitability of the punishment to the crime.

Perhaps the most significant contributions of the Proposed C(Xle
are a complete ovetltauli«p-of—thc-sanciious_-impQS£d-,fQr--criminal -vio
lations and a combination of ,neiv_iuetjiods_.aiKiJraprpye!:i .qUI. methods
for dealing with convicted persons. A full treatment of this subject is
beyond the scope of this article. Suffice it to say that the committee's pri
mary goal in classifyin;^ and fp-adinp the sexual offenses was to enable
the le^jislature i"»/<i"fli?v..to_provjdg_[or_that jype-and-rangc.Qf pimishment
suitable to the crime rather than to the frerfoft-committing-thfr-crime.-

Therefore, it is at once obvious that the committee's recommenda
tions as to separation or classifications of different types of crimes are
merely ixiggesliom, albeit carefully reasoned ones. If the general assembly
thinks that indecent exposure ought to be a class A, li, C, or D felony
instead of a class A misdemeanor, then its will can be done.

There was little, if any, dissent within the committee as to the penalty
recommendations in the Proposed Code. Forcible rape and sodomy and"
sexual intercourse or deviate sexual intercourse with a child under the

age of 12 years ought to be heavily punished; in the aggravated cases
these offenses deserve a class A felony designation.®® Sexual iniercoursc

68. Little agreement exists among legal and psvchiairic expens as to wha^
may-}iroperly beje^anlgtl as sc^^ offniscs or as lo wlint jjuntslmTcm sex offt'ntlcrs
should face. CIeiiiiaku, supra note II, at i-13: H. Kari-man. 'I'iie .Sexual OhKKNnEH
AND His Offenses 4-20, •12-'18, 215-90. -lO-l-H (195-1); G. Muei.i.er. Legal Ueci)!.a-
TION OK Sexual CoNDticr 1013 (1961); Sudoff, Sexually Deviated OHemlers, 40

• Temple L.Q. 305 (1967).
69. 1'rop. New Mo. Crim. Codf. § U.OSO (1975).
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and deviate sexual intercourse with incapacitated persons and those 12
or 13 years of ape should not cany as seve»c a penalty^ cspcciaily where
mist^^s t^age is no defense and ilic yictiin may have notonly con
but deliberately solicited jh^sexual^ct. And so on, through the 11 crimes
set out in chapter 11.

Consensual adult homosexual contacts remain, as today, punishable^
under the Proposetl Code. However debatable thai decision may be, a sub-

^tanfiaTmajority will agree that the offense should not be labeled "sodomy"
or allotted the same punishment as cases involving forciljlg-CQtnpullio" o'"
deviate sexual ilTicrcourse wijh perso^is un_der_J6_,ycars_o[

VI. SuMNfARV AND CONCLUSIONS

Tlie Proposed Code would make no essential change in most re
spects in the present Missouri law of sexual offenses. Forcible and
statutory rape would remain severely punisljed crimes. The "age of
consent" of 16 years would be retained but would apply to all sex offenses,
including tlie prohibitions against touching in ilie current cliild molesta
tion statute.'" Consensual adult deviate sexual intercours^would coniinue..
to be a crime. but'Tfie .punislnnent would ~be reducetlLpersons inarried
to one another would be exempted.'' The most frequent sexual offenses—
indecent touching and indecent exposure—are extended to protect adults.
The tiecisional law respecting consent, incapacity to consent, mistake as
to capacity to consent, resistance, corroboration, prompt complaint, and
instructions to juries would remain undisturbed.

In addition to a few minor changes in the law, some of which hav«
been mentioned, a great deal is proposed by way of prun.ing.out_ dead-
letter statutes, replanting some offenses in other sections of the Code,
and replacing vague and o^olete phrases'-' with clear. motlecn-Jcrms.

—rfie important major changes proposed are few. Fii-st, the principal
sex offenses (rape, sodomy, and sexual contact) would be split into a
number of graded offenses and labeled "rape." "sexual assault" in two
degrees, "sodomy." "deviate sexual assault" in two degrees, "sexual mis
conduct," and "sexual abuse" in three degrees. Under this classification
the four basic offenses involving sexual iniercourse, deviate sexual inter
course, sexual contact, and indecent exposure would be subdivided into
tlie eleven offenses for the piiriJose of eradins the punishmenl according
to the use of forcible compulsion, the capacity or incapacity of the victim
to consent, the age of the victim, and the age of the actor. Secon<l, there
would be one new defense, mistake as to age, but it would be limited
to mistake as to the age of M- or l5 yearold persons."

70. The only exception is that a 14 or 15 year old could consent to "sexual
contact." Id.,% 11.120(2).

71. Id.. § ll.060(l)(a).
72. See, e.g.. § 5ti3.230, RSMo 19C9.
73. See statute quoted note 45 jw/ra.

lojs] smrosim-PRor.asED.cmHWAL.canE—
r ThTp^Cca, et,ec. of .he

sexual offenses mayjipw .be_a5sesse(l^j . f punishment be-•n;;ri;^urd be-easier to atta.n because ^ ^ purposes of
fitting d.e crime hut adjustable to the
deterrence and rehabdu:mon^cconfl. narrowing of the gap^-

r-cffnTttial-cffde-wmrrd'be served, inc u g E jcuially^ehave^^Third,
\ between whatjieopl^ay_iliey ejevc^ easier and the prosccu-

3d bri -re certain a^l e,ua.
tion and processing for individual cases.
without sacrificing the „„,ch more about sex

Much remains to be done. W . recidivism rates,
offendeni, their motivations an response to punishment of them-
their amenability to treatment, trends can he

be taken to the entire subject. ^nntinued We cannot afford
The studies already begun should be ^ 3,,,, ,

to let the substantive criminal ® iiiej^^omt-pcniianeni.
half in Missouri. But it will surely rcsnQn5iljilUy-of-co"d" '̂'"S
compact body_diarged_mtb-J;l^«i-^n"^l"'̂ ^^ of the

"system.'̂ Suchj_pj:Qje£LJ:equu^m^£^ willing^ssistafie^of- th^

::er'be°nli.t'd"^he trany grea. e„.crpr.« shouU. a>«, b. a
beginning.""

I
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M
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effectively employed such a body, Pound. Intro-
74 Other crovernments have eflectiveiy j

(19G5).
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Appendix: A

HISTORICAL REVIEW OF MISSOURI LAWS
RELA l lNG TO CEK'l AIN SEXUAL OFFENSES

A. Rape
Missouri Terrilorial law punished «lie lorcible "carnal knowledge" of any

woiTiiin by castration "to he perlormcd by the most skilllul physician at ihc expense
of (lie icrriiory, in ease the party convicted sli.ill not have sufficient property
to pay the same and cosij." 1 Mo. Terr. L.aws, Nov. 4, 1808, lit 307, § 8, The
same puiiishnient was prescribed for slaves, hi. at 323, § 35. Missouri cnacted the
same law (§ 1). at 283. RSMo 1825) shorily after gaining statehood, with a new
scction 10 making it an offense to "carnally know ami abuse any female child
under the age of 11) years." Missouri's law provided for casiraijon of slaves for
rape or attempted rape of a white person.

Section 23, at 170. RSMo 1835 covered forcible and statutory rape in
essentially the sanie language as the current statute, § 559.260, RSMo 10G9.
except for the child's age anti the punishment. The statute prohibits "car
nally and unlawfully knowing any female child under the age of
years, or . . . forcibly ravishing any woman of the age of years or up
ward." Under the 1835 law, the punishment for whites was imprisonment for
not less than 5 years. For any negro or mulatto who raped or attempted to rape
a white female, or forced or aticmpted to force her to marry him, or "defiled"
or attempted to "defile" or take her away for prostitution or concubinage, the
punishment was castiaiion. § 28. at I70-71. RSMo 1835. In 1879, the legislatine
raised the age of consent to 12 years and changed the punishment for rape for
all offenders to death or not less than 5 years imprisonment "in the discretion
of the jury." § T253, RSMo 1879. The age of consent was increased to H years
jiL 1889 (§ 3180, RSMo 1889), to 15 yearsJii_t!jl3 (Mo. Laws 1913, at '^[9,
^ py and I''' yars in 1921 (Mo. Laws 1921. at 284a, § 1). Capital punishment,
abolished in 1917, was restored by Mo. Laws 1919, Ex. Sess., at 779, § 1.

B. Sodomy

Missouri's sodomy statute, § 563.230, RSMo 19()9, is essentially the same
as § 7, at 206, RSMo 1835. The punishment, initially not less than 10 years
imprisonment, was reduced in 1879 to not less than 2 years imprisonment. The
present words "wilh the sexual organs or wiih the motnh" were added by Mo.
Laws 1911, at 198, § 1. The statute provides that "[e]very person who shall be
convicted of the detestable and abominable crime against nature, committed with
mankind or with beast, with the sexual organs or with the mouth, shall be
punished by imprisonment in the penitentiary uot less than 2 years." § 563.230,
RSMo 19G9.

C. Rape of a Drucceo Victim
§ 559.270, RSMo 1969, provides that
[e]very person who shall have carnal knowledge of any woman above the
age of 14 years, without her consent, by administering to her any sub
stance or liquid which shall produce such imbecility of mind or weak
ness of body as to prevent efU-ctual resistance, shall, upon conviction be
adjudged guilty of rape, and be punished by imprisonment in the
penitentiary for a term not less than 5 years.

This law is i<len(ical to § 24, at 170. RSMo 1835, except that the latter
statute set the victim's age at 10 years. The victim's age was raised to 12 years
in 1879 (I 1254, RSMo 1879), and to 14 years in 1889 (§ 3181, RSMo 1889). It is
doubtlul that this statute is enforced. No conviction under it has ever reached an
appellate court.

D. Forcino a Woman to Markv
§ 550.280. RSMo 1969. provides that
[e]very person who shall take any woman unlawfully against her will, anti
by force, menace or duress, compel her to marrv him, or to marry any
other person, or to be defiled, upon conviction thereof shall be punished
by imprisonment in the penitentiary not less than 3 years.

This statute is identical lo the original enactment except that formerly the

•N
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punishment was not less iban 3 or more than 10 years
170, RSMo 1835. This statute may have been overlooked .n I.13 when
prostitution statutes were passed. Asimilar provision, in the chapter
Sgainst morals, § 563.010, RSMo 1909. makes it a mixed /el..ny puimlubk
by a temi of two to five years in prison, for any person to, tuUr
dLin a female with intent to compel her by force threats, menace or duress
to marry him or to marry any other person or be deliled. m^rria«rei"

We find no statute ever enacted u» Missoiin making shotgun roamat,ei
of males unlawful.

E. AnnucnioN of a Woman Unoer 18 YtARs of Ace ^
It is a felony punishable by imprisonment up to five years to take away

anv female under the age of 18 years from her faii.er, mother, guardian or otherpc?son having the legal charge of her person, either for
ion or concubinace." § 559.290, RSMo 1969. Subject to ihe same punisliment

is "the father, mother, guardian or other person having the legal
her person who shall consent to the same." Id. The statute is unchanted smce
§ 27. at 170, RSMo 1835, was enacted.

F. Guardian Defiling Ward
This statute provides that
ri)f any guardian of any female under the age of 18 years, or any t>ilicr
person to whose care or proteciion any such female shall have been
confided, shall defile her, by carnally knowing her, while she remains
in his care, custody or employment, he shall, in cases not othenvisc
provitled for. be punished by imprisonment in the peniteniiary not
exceeding 5 years, or by imprisoniiient in the county jail not exceeiling
one year and a fine not less th^n $100. ^

5 559.320, USMo 1969. When first'passed the
years imprisonment or a fine of ?500 or both. §9, at 207, RSMo 1835.

G. SEnumoN Under Promise of Marriage
This statute was passed in 1879 and provided that [lU any ^ •

under promise of marriage, seduce or debauch any unmarried len.ale of goodrepute, under twenty-one'years of age, he shall be deemed guil yo a felony
and imprisoned in the penitentiary for not ess than 2
or fined not over $1,000. Prosecution was barred if the accust.l married ttie
girl before judgment. § 1259, RSMo 1879. The female's age was 1^""'
m1889. §3186, RSMo 1889. It was increased to 21 years by Mo. Laws 1897. at
106 § 1. In 1907 Ihe latter half of the statute was amen.lcd to read as follows.

' [b]ut, if before the jury is sworn to try the defendanmpon an uulictmenl
or information, he shall marry the woman thus seduced, n sj'a'l ^e a
bar to any further prosecution of the oflensc but an offer "'"17 e
female seduced by the party charged shall constitute no defense to
such prosecution; and in all cases where the defendant marries
seduced the case shall be dismissed at the defen.lanis
event shall the state or county be adjudged to pay, or pay, any co t
made or incurred by the defendant when said cause has been dismissed

Mo. LAwrSi'Iat 229-30, §1. §559.310. RSMo 1969, is identical. §^46.340 RSMo
1969, iirovides that the complaining witness s evidence as to V'® °
marriage "must be corroboraicd to ihe same extent required of tlie principal
witness in perjury."

H. Carnai, Knowledge of Female Between Aces 16 and IB
This statute provides that "[ilf any penon over the age Y""

have carnal knowledge of any unmarried female, of previously ^
between the ages of Ifi and 18 years of age, he shall be
and either imprisoned in the penitentiary for 2 years, or fined fro $ 0 to
$500, or held in the county jail for not less than 1 but not over j ^
be subjected both to tlie jail and fine penalties ,, mo s 1
6 559300 RSMo 19fi9. The first enactment «vas Mo. Laws IH.IJ, at ly.. s •
Mo. Laws 1913, at 219, § 2 raised the male's .ge from 16 to, 7.
female's age from 14 10 15, and increased the penitentiary confinement to not
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exceeding 5 years." The legislature raised the minimum female's age to 16
in 1921, but failed to insert the changes regarding the male's age and the punish
ment that had been made in 1913. Mo. Laws 1921. at 28-la. § 1. 'I'hc statute was
correctcii in § 4391. RSMo 1939.

I. Adultery and Gross Lewdnf^s
The presciu law, § 5C3.I50. RSMo 1969, is substantially unchanged since

enactment. The original act punished any person living in "a state of open
and notorious adultery or fornication" or {{guilty of "open lewdness, or any
notorious act of public indeccncy grossly scandalous, and tending to debaucli
the morals and manners of the people." § 77. at 306, RSMo 1825. The penalty
was light: a fine of not over $200 or not over one year in jail or both "at
the discretion of the court." Id. In 1835, the statute was chaiigcd to its present
form, providing that

[ejvery person who shall live in a state of open and notorious adultery,
and every man and woman, one or both of whom are married, and not
to each other, who shall lewdly and lasciviously abide and cohabit with
each other, and every person, mairied or unmarried, who shall be guilty
of open, gross lewdness or lascivious behavior, or any open and notorious
act of nublic indecency, grossly scandalous, shall, on conviction, be
adjudgeu guilty of a misdemeanor.

§ 5GS.I50, RSMo 1969. It is said tliat the statute contains five separate offenses;
finding them, however, is similar to identifying faces hidden in a nature draw
ing entitling one to a diance for a Shetland pony. Those unable to find the
five faces may see State v. Sekrit, 130 Mo. 401, 32 S.W. 977 (1895), for the
answer.

The court in State v. Dames, 256 S.W. 496 (St. L. Mo. App. 1923), said that
it is not the oUjcct of the statute to establish a censorship over the morals
of the people, nor to forbid the violation of the seventh command-
menL ... Its evident object was not to forbid and punish ftirtive illicit
interviews between the sexes, however frequent and habitual their
occurrence, but only to make such acts punishable as it plainly designates;
acts which necessarily tend by their openness and notoriety, or by their
publicity, to debase and lower the standard of public morals.

Id. at 498.
Early Missouri courts eagerly found technical grounds for revening convic

tions under § 563.150. As a result, discouraged prosecutors abandoned at
tempts to enforce it. Appellate courts have decided less than 10 cases in the
last 50 years. In the last reported case, 20 years ago, the court reversed a convic
tion, having found that sex in a cemetery at 2:35 A.M., although near a drive
way used by the public during the day, was not sex in a "public" place. State
v. Metje, 269 S.W.2d 128 ^St. L. Mo. App. 1954). It is not a crime to arrange
"furtive, illicit interviews" m a modern tourist cabin. State v. Parker, 233 Mo.
App. 1037. 128 S.W.2d 288 (Spr. Ct. App. 1939), or in an old log cabin without
windows, lined inside with clapboards, and the doors closcd. State v. Phillips,
49 Mo. App. 325 (Sl L. Cl App. 1892).

J. CoNTKIUimNC TO TltE DliLINQUENCV OF A ClttLO
Statutes on tliis subject date back to 1907. The most recent one, § 559.360,

RSMo 1009. enacted in 1959, provides that
[a]ny person who encourages, aids or causes a child under 17 years of age
to commit any act or engage in any conduct which would be injurious
to the diild's morals or healtli or who commits any act or omits the
performance of any duty which contributes to, causcs or tends to cause a
child under the age of 17 years to come within the provisions of [the
juvenile court's laws], shall be punished by imprisonment in the county
lail for a term not exceeding 6 months or by a fine, not exceeding five
nundred dollars or by both. . . .

The court, however, "may impose conditions upon a person found guilty under
this section and so long as such person complies to the satisfaction of the court,
the sentence imposed may be suspended." § 559.3G0, RSMo 1969. This provision
is probably directed toward parents.

1973] SYMPOSIUM-PROPOSED CRIMINAL CODE

W

(
397

K. Moi,estinc Minor wmi Immoral Intent
§ 563.160, RSMo 1969, enacted in 1919, provides for impnsonment in

the penitentiary for a tenn of not more tlian 5 years, or a jail sentence of not
over one year, or fine of $500. or both, for , . j , •

[a]ny person who in the presence of any minor shall indulge in any
degrading, lewd, immoral or vicious habits or practices; or who sha
take indecent or improper liberties with such minor; or who shall
publicly expose his or her person to such minor in an obscene or in-
dccent manner; or who shall by language, sign or toudung such mmor
suggest or refer to any immoral, lewd, lascivious or mdecent act; or who
shall detain or divert sudi minor with intent to perpetrate any of the
aforesaid acts ....

Intent is not an essential clement of the crime and consem is not ®
A"minor" is any pcreon under tlie age of 21 years. State v. Chappie, 462 S.W.id
707 (Mo. 1971). Because the statute proscribes all types of sexual offenses,
induding rape, sotlomy. toudiing, indecent exposure, and even mere mention
of sexual intercourse, the tr\ie "age of consent" in Missouri is 21 years.


